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Faced with a complex range of drug related 
problems, a growing number of nations are 
exploring the development of nationally 
appropriate policies that shift away from 
the prohibition-oriented approach that has 
long dominated the field but is losing more 
and more legitimacy. In so doing, such 
countries must pay close attention to the 
UN based global drug control framework 
of which practically all nations are a part.2 
This briefing paper outlines the interna-
tional legal drug control obligations, the 
room for manoeuvre the regime leaves 
open to national policy makers and the 
clear limits of latitude that cannot be 
crossed without violating the treaties. It 
also covers the vast grey area lying between 
the latitude and limitations, including the 
legal ambiguities that are subject to judicial 
interpretation and political contestation. 
The paper applies the traffic light analogy 
to drug law reform in order to divide ongo-
ing policy changes and emerging proposals 
into three categories regarding their legal 
tenability:  

red, stop or challenge the 
conventions;  
orange, proceed with caution; and  

green, please proceed. 

 
The present system of worldwide drug con-
trol is based upon three international con-
ventions. These are the 1961 Single Con-
vention on Narcotic Drugs, as amended by 

The UN drug control conventions 
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KEY POINTS 

 Decriminalization of possession, purchase 
and cultivation for personal use operates 
reasonably comfortably inside the confines of 
the UN drug control conventions 

 Harm reduction services, including drug 
consumption rooms, can operate lawfully 
under the drug control treaty system 

 There is greater scope to provide health care 
or social support instead of punishment for 
people caught up in minor offences related to 
personal use or socio-economic necessity 

 All controlled drugs can be used for medical 
purposes, including heroin prescription and 
‘medical marijuana’; what constitutes medical 
use is left to the discretion of the parties 

 The INCB often increases tensions around 
interpretations instead of resolving them, 
though the Board should be guided ‘by a spirit 
of co-operation rather than by a narrow view 
of the letter of the law’ 

 There are limits of latitude; a legal regulated 
market for non-medical use of cannabis or 
any other scheduled drug is not permissible 
within the treaty framework 
 Legal tensions exist with other international 
legal obligations such as those stemming from 
human rights or indigenous rights 

 Growing doubts and inherent inconsisten-
cies and ambiguities provide legitimate 
ground for demanding more space for experi-
mentation with alternative control models 
than the current systems allows 
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the 1972 Protocol, the 1971 Convention on 
Psychotropic Substances and the 1988 Con-
vention against Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances.3 In 
1968, under the provisions of the Single 
Convention, the International Narcotics 
Control Board (INCB) was created as the 
‘independent and quasi-judicial monitoring 
body’ 4 for its implementation. The man-
date of the INCB was subsequently 
strengthened, within clearly defined limits, 
under the 1972 protocol5 and extended to 
also monitor compliance of the 1971 Con-
vention and to oversee the precursor con-
trol system established under the 1988 
Convention.  

Like their predecessors, this group of multi-
lateral conventions was established by the 
international community with the objective 
of limiting the production, supply and use 
of narcotic and psychotropic drugs to 
medical and scientific purposes. The 1961 
and 1971 Conventions each place more 
than 100 controlled substances in four 
schedules according to their perceived 
therapeutic value and liability to abuse. 
Annexed to the 1988 Convention are two 
tables listing precursors, reagents and sol-
vents, frequently used in the illicit manu-
facture of narcotic drugs or psychotropic 
substances.  

As Neil Boister, an expert on the penal pro-
visions of the conventions notes, ‘While the 
substance of the drug control conventions 
is complex, their function is simple. They 
provide the legal structure for an interna-
tional system of drug control by defining 
control measures to be maintained within 
each state party to these conventions and 
by prescribing rules to be obeyed by these 
Parties in their relations with each other.’ 
These rules can be categorized by two prin-
cipal methods of achieving drug control. 
These are commodity control (the defini-
tion and regulation of the licit production, 
supply and consumption of drugs) and 
penal control (the suppression through 
criminal law of illicit production, supply 
and consumption.)6 The conventions there-

fore operate with the intention of creating 
an appropriate balance between penal sanc-
tions, the degree of real and/or potential 
harm associated with specific drugs and 
their therapeutic usefulness.  

The overarching concern for the ‘health 
and welfare of mankind’ expressed within 
the conventions’ preambles, required a dual 
goal: reducing the availability of drugs to 
prevent abuse and addiction that ‘consti-
tutes a serious evil for the individual and is 
fraught with social and economic danger to 
mankind’, while at the same time ensuring 
adequate availability because their medical 
use is ‘indispensable for the relief of pain 
and suffering’.7 The global control system, 
established with that twin purpose, effec-
tively ended the large-scale diversion of 
narcotic drugs like cocaine and heroin from 
pharmaceutical sources to illicit channels. 
However, it was unable to prevent the re-
sulting rapid expansion of illicit production 
that began supplying the non-medical 
market instead.8 The tensions resulting 
from the inherent duality exacerbated as 
the system evolved based on the implicit 
principle that reducing availability for illicit 
purposes could only be achieved through 
the penal enforcement of predominantly 
prohibition oriented supply-side measures. 
The tightening of drug laws, escalation of 
law enforcement efforts and an actual ‘war 
on drugs’ against the illicit market, over 
time distorted the balance at the expense of 
the other side of the coin.9 

COMPLIANCE AND DEVIATION  

Within this treaty framework, Parties to the 
conventions are afforded a certain degree of 
latitude in the formulation of national drug 
control policies. The conventions are not 
self-executing, thereby constituting a sys-
tem of indirect control. That is to say that 
while they impose obligations on states to 
apply international law, their provisions are 
not directly or immediately applicable from 
the international treaty nor therefore 
enforceable by a UN body. Rather, states 
themselves must first incorporate treaty 
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provisions within domestic law. This legal 
reality combines with two other important 
and complementary factors to generate a 
certain amount of domestic policy space 
within the prohibitive parameters of the 
treaty framework. First, like all multilateral 
instruments seeking widespread accep-
tance, the drug control conventions are the 
products of political compromise and are 
consequently ‘saturated with textual ambi-
guity’.10 Second, as in other fields of inter-
national concern, interpretation of the drug 
control treaties must be seen as an art not a 
science.11 Quite detailed guidance for inter-
pretation is provided for each treaty in an 
official Commentary, and proceedings of 
the Conferences of the Parties, where the 
conventions were negotiated, have been 
published providing further information 
about the intentions of the drafters and the 
arguments used in debates to reach the 
compromises (or in several instances ma-
jority voting) of the finally agreed wording. 
The interpretive practice of the parties is 
another important source of determining 
the margins of interpretation of ambiguous 
terms. Flexible interpretations of certain 
treaty provisions by states parties that 
remain uncontested by other parties will 
over time become part of the acceptable 
scope for interpretation. Resolutions or 
political declarations adopted by the UN 
Commission on Narcotic Drugs (CND), 
the Economic and Social Council (ECO-
SOC) or the General Assembly can also 
play a significant role in this regard. 

All those sources combined with the texts 
of the conventions themselves do provide 
clear indications for what constitutes an 
interpretation in good faith and respect of 
the ‘object and purpose’ of the treaty; both 
crucial considerations in relation to the 
Vienna Convention on the Law of Trea-
ties.12 Still, within those margins, subjective 
analysis of many clauses within the conven-
tions creates a certain flexibility (‘room for 
manoeuvre’ or ‘wiggle room’) for individ-
ual Parties when formulating domestic 
policies.13 Consequently, as well as defining 

clear limitations, the conventions also pro-
vide a degree of latitude for policy choices 
at the national and subnational level.  

The purpose of this paper is to outline the 
legal parameters within which governing 
authorities can operate when formulating 
drug policy. It is not our intention here to 
engage in discussion of the merits or other-
wise of policies that utilize the latitude 
within the extant system. Rather, we exam-
ine ongoing drug law reforms and propos-
als emerging in policy debates in order to 
classify them into three areas:  

Policies that are clearly not per-
missible within the current treaty 
framework; pursuing them will at 

some point require changes in the treaty 
regime.  

Policy choices that deviate from 
punitive-prohibition, and which, 
despite being regarded in breach of 

the conventions by the INCB can be robus-
tly defended as working within the  boundaries.  

Policies that deviate from puni-
tive-prohibition but are generally 
regarded as operating reasonably 

comfortably inside the confines of the UN 
drug control conventions  

Before discussing these different cases, it is 
first necessary to clarify a few points of 
definition. First, to understand the latitude 
within and restrictions of the treaties it is 
essential to break down drug offences into 
two types; those relating to trafficking or 
commercial activities and those associated 
with personal use. Under the former head-
ing, activities include possession with 
intent to supply commercially, as well as 
cultivating producing, supplying, traffick-
ing on a commercial basis. Beyond posses-
sion, offences relating to personal use in-
clude cultivation, production, purchase and 
even importation for personal use as well as 
social supply or the sharing of drugs. The 
importance of these distinctions will be-
come clear as the discussion unfolds.  
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For the purposes of this paper, we use the 
term punitive-prohibition to refer to policy 
regimes whereby the possession, cultivation 
or production, importation, sale and distri-
bution of any amount of controlled sub-
stances for non-medical and non-scientific 
purposes are treated as criminal offences. 
Inherent flexibility within the drug control 
conventions notwithstanding, such an ap-
proach remains at the core, or put another 
way defines the spirit, of the existing inter-
national framework. Inclusion of the prefix 
punitive is important because, as the exis-
tence of ‘wiggle room’ suggests, a range of 
less- or non-punitive policy options with 
regard to personal use can operate more or 
less comfortably within the prohibition-
oriented architecture of the present UN 
treaty based system. Deviation from the 
prohibitive ethos of the conventions, what 
elsewhere has been called the ‘softening’ of 
prohibition or ‘soft defection’ from the 
global drug prohibition regime,14 have in-
volved a number of processes described as 
‘decriminalization’ and ‘depenalization.’  

These are often confusing terms describing 
approaches that exist as part of a contin-
uum spanning a range of policies from 
punitive-prohibition to legal regulation.15 
Confusion within both the policy literature 
and public debate is the result of a number 
of factors stemming principally from a lack 
of universally agreed definition. This is 
compounded by their frequent and incor-
rect use as synonyms and different mean-
ings across languages. A number of over-
lapping analytical frameworks incorporat-
ing ‘depenalization’ and ‘decriminalization’ 
have been developed to demarcate policy 
choices that move away from punitive-
prohibition yet arguably remain within the 
overarching prohibitive parameters of the 
conventions.16 For the sake of clarity and 
without claiming to conclude this debate, 
this brief follows the definitions used by the 
European Monitoring Centre for Drugs 
and Drug Addiction (EMCDDA) to classify 
policies that exploit the plasticity of the 
conventions in the following fashion.17  

Decriminalization is regarded as the elimi-
nation of a conduct or activity from the 
sphere of criminal law. As such, the term, 
which is most commonly used in reference 
to consumption related offences, refers to 
legal contexts where the sanctions associ-
ated with certain acts are of an administra-
tive character or have been abolished alto-
gether. In this situation, other (non-crimi-
nal or civil) laws can regulate the conduct 
or activity that has been decriminalized.  

Depenalization, on the other hand, is con-
sidered the maintenance but relaxation of 
the penal sanction provided for by the 
criminal law. Depenalization can refer to 
consumption related offences, which may 
be dealt with through referral schemes or 
alternative sanctions for offenders who are 
found to be drug dependent, but also to 
small-scale trading. The approach involves 
the reduction or elimination of custodial 
penalties, but crucially the specific conduct 
or activity remains a criminal offence. The 
existing diversity of policy choices may not 
always fit neatly within these definitions, 
but such a delineation is useful for the 
following discussion.  

PERMISSIBLE POLICY OPTIONS 

WITHIN THE CURRENT TREATY 

FRAMEWORK  

Softening punitive-prohibition vis-à-
vis drug consumption  

Variations of depenalization and decrimi-
nalization are at the heart of consumption-
oriented policies that deviate from puni-
tive-prohibition yet are widely accepted to 
operate within the confines of international 
law. Practices at national and subnational 
levels relate principally to two connected, 
but not necessarily contingent, policy ap-
proaches; tolerance towards the possession 
of drugs for personal use and interventions 
aiming to reduce the associated harm espe-
cially with injecting drug use, or what can 
be referred to as the harm reduction 
approach.  
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DRUG CONSUMPTION  

The primary general obligation of the UN 
drug control treaty system is laid down in 
article 4 of the Single Convention, saying 
that “parties shall take such legislative and 
administrative measures as may be neces-
sary ... to limit exclusively to medical and 
scientific purposes the production, manu-
facture, export, import, distribution of, 
trade in, use and possession of drugs”. This 
general obligation notwithstanding, the 
legality of tolerant approaches to drug 
consumption, owes much to the fact that 
there is no specific obligation to criminalize 
the use of drugs per se within any of the 
conventions.  

To be sure, a close reading of the treaties 
reveals a legal disconnect between some 
general prohibition-oriented obligations 
and any mandatory penalization of certain 
forms of conduct, notably use. Indeed, drug 
‘use’ is not mentioned in the penal provi-
sions of the Single Convention (article 36) 
and the 1971 Convention (article 22) or in 
article 3 (Offences and Sanctions) of the 
1988 Convention. This relates firstly to the 
fact that the treaties do not require coun-
tries to ‘prohibit’ any of the listed sub-
stances themselves. There were failed at-
tempts during the treaty negotiations to 
introduce prohibition for the strictest 
categories, namely substances included in 
Schedule IV of the 1961 Convention (espe-
cially cannabis)18 and those in Schedule I of 
the 1971 Convention. The treaties do not 
make any distinction between legal and 
illegal drugs and the term ‘illicit drug’ does 
not appear in the text of the conventions. 
Instead the treaties establish a system of 
strict legal control of the production and 
supply of all scheduled drugs for medicinal 
and scientific purposes, while introducing 
sanctions to counter the illicit production 
and distribution of those same substances 
for other purposes.  

The 1961 Convention only requires the 
prohibition of use of Schedule IV drugs if 
the Party determines that doing so is ‘the 

most appropriate means of protecting the 
public health and welfare’ within its na-
tional situation (article 2 §5 b). The 1971 
Convention applies stronger wording than 
its predecessor by prohibiting all use of 
Schedule I drugs except for scientific and 
‘very limited’ medical purposes (articles 5 
and 7) without reference to whether doing 
so would be considered to be the ‘most 
appropriate means’ of protecting public 
health.  

The term ‘prohibition’ can be confusing in 
this regard as it usually refers to forbidding 
something by act of law, to explicitly ‘out-
law’ a certain conduct. Here, however, it 
seems to be used in the general meaning of 
‘not permitting’, basically introducing the 
obligation of treaty parties to discontinue 
any schemes where non-medical use was 
formally authorised. It does not re-appear 
in the treaty where it spells out the obliga-
tions in terms of penal measures. The ‘use’ 
of drugs was consciously omitted from the 
articles that list the drug-related acts for 
which penal measures are required. There 
is no doubt, therefore, that the UN conven-
tions do not oblige any penalty (criminal or 
administrative) to be imposed for con-
sumption per se. This is pointed out clearly 
in the Commentary to the 1988 Convention 
in relation to its article 3: ‘It will be noted 
that, as with the 1961 and 1971 Conven-
tions, paragraph 2 does not require drug 
consumption as such to be established as a 
punishable offence’.19 Case closed. 

POSSESSION AND CULTIVATION FOR 

PERSONAL USE 

Drug consumption, however, is predicated 
upon possession, and the 1988 Convention 
rather ‘approaches the issue of non-medical 
consumption indirectly by referring to the 
intentional possession, purchase or cultiva-
tion of controlled substances for personal 
consumption.’ 20 All the conventions are 
more precise in this regard, but one way or 
another there is still considerable flexibility 
within the treaties’ legal parameters. Article 
33 of the Single Convention makes it clear 
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that Parties shall ‘not permit the possession 
of drugs except under legal authority’ (and 
then only for medical and scientific pur-
poses) and article 36 §1 obliges Parties to 
make possession a punishable offence. 
Crucially, in relation to the obligation to 
criminalize possession a distinction is made 
between possession for personal use and 
that for trafficking. According to Boister, 
the thrust of the Convention’s penal provi-
sions is the prohibition of illicit drug traf-
ficking, and therefore there is little inter-
pretative doubt that Parties are obliged to 
criminalize possession for that purpose. But 
it ‘does not appear that article 36(1), obliges 
Parties to criminalize possession of drugs 
for personal use.’ 21 The Convention’s focus 
on the suppression of trafficking can be 
seen as an affirmation that countries are 
not obliged in terms of article 36 to crimi-
nalize simple possession under the 1961 
Convention. This view is also bolstered by 
the drafting history of article 36 which was 
originally entitled ‘Measures against illicit 
traffickers.’22 Since it is based closely upon 
the earlier instrument, a similar situation 
exists in relation to the 1971 Convention.  

Circumstances became more complex with 
the introduction of the 1988 Convention. 
Article 3 repeats in slightly broader lan-
guage the provisions of article 36 of the 
Single convention and article 22 of the 1971 
Convention. However, it also states, in 
paragraph 2, 

Subject to its constitutional principles and 
the basic concepts of its legal system, each 
party shall adopt such measures as may be 
seen necessary to establish as a criminal 
offence under its domestic law, when com-
mitted intentionally, the possession, pur-
chase or cultivation of narcotic drugs or 
psychotropic substances for personal con-
sumption contrary to the provisions of the 
1961 Convention, the 1961 Convention as 
amended or the 1971 Convention. 

Even though the language is more restric-
tive and might be regarded as reducing the 
flexibility of the earlier treaties, a persuasive 
legal case can be made that the article 3 §2 

still leaves significant scope for deviation 
from the punitive approach.23 Such an in-
terpretation can be based upon the overall 
character of the Convention, that it is an 
instrument focused predominantly on traf-
ficking, in which demand side issues are 
only marginally dealt with and under dis-
tinctly different provisions. For example, 
only drug trafficking shall be treated as a 
serious offence (article 3 §4a and §7) and, 
as with the provisions of the earlier treaties, 
Parties can provide alternative sanctions, 
such as treatment, for those committing 
drug offences who are found to be also 
using drugs (article 3 §4b,c,d).  

Most importantly, however, the opening 
phrase of article 3 §2, ‘Subject to its consti-
tutional principles and basic concepts of its 
legal system’, represents a clear ‘escape 
clause’. It implies that ‘any latitude existing 
under this Convention does not result 
exclusively from the Convention but also 
from the constitutional and other legal 
principles of each country’. Consequently, 
‘Parties would not violate the Convention if 
their domestic courts held criminalization 
of personal use to be unconstitutional’,24 
and for that reason cannot establish posses-
sion for personal use to be a criminal of-
fence. Further, the article allows for non-
prosecution via a number of routes includ-
ing expediency or public interest principles, 
even though it restricts the application of 
such national discretionary powers when it 
relates to trafficking offences.  

As a result, a country might rule that, in 
line with its own national circumstances, it 
is not within the interest of society to 
prosecute for drug possession for personal 
use, that the right to privacy overrules state 
intervention regarding what people con-
sume or possess in their private homes, or 
that self-destructive behaviour – be it con-
sumption of potentially harmful substances 
or other behaviour up to suicide – shall not 
be subject to punishment. These justifica-
tions have been put forward respectively in 
the Netherlands, Alaska and Germany with 
regard to possession of cannabis for per-
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sonal use. More recently, in Latin America 
the Argentinean Supreme Court ruled that 
the section of the 1989 drug law that crimi-
nalized drug possession was unconstitu-
tional.25 The nature of this ‘escape clause’, 
by referring not only to constitutional prin-
ciples but also to basic concepts of national 
legal systems, represents a relative rarity 
within international law.26 And as these and 
other examples show, it has been utilized by 
a range of authorities to create more policy 
space and yet remain within the confines of 
the treaty framework.27 Thus, even after the 
widespread acceptance of the 1988 Conven-
tion and its coming into force in 1990, a 
significant degree of room for manoeuvre 
at the national level in relation to drug 
consumption has been retained.  

As a brief overview of soft defecting states 
reveals, there is a wide variety of national 
and subnational non-punitive consump-
tion-oriented policies that take advantage 
of the existing latitude within the conven-
tions. For instance at the subnational level, 
dating from the 1970s a significant number 
of states within the USA have depenalized 
the possession of cannabis for personal 
use.28 More recently in Australia, a similar 
process has taken place in Victoria, New 
South Wales, Queensland and Tasmania.29 
Other states and territories in Australia 
have decriminalized cannabis possession 
via the application of non-criminal punish-
ments with jurisdictional variations exist-
ing in accordance with different threshold 
quantities.30  

A complex picture also exists in Europe at 
the national level, owing much to differ-
ences in the application of threshold quan-
tities. While the European Union (EU) has 
tried to harmonise sentencing guidelines 
for trafficking offences, an attempt to find a 
common definition to distinguish between 
possession for personal consumption and 
intent to traffic failed: ‘[T]he notion of 
unified thresholds was ultimately dismissed 
as unworkable due to the fact that many 
countries use the distinction between pos-
session and trafficking to enable them to 

penalize low level offences.’ 31 Enormous 
differences continue to exist in the EU. 
Spain, for example, does not consider pos-
session of drugs for personal use a punish-
able offence at all, criminal nor administra-
tive, though the absence of a clear legal 
distinction can in practice still bring people 
who use drugs into trouble. In the Nether-
lands or Germany, possession for personal 
use remains ‘de jure’ a criminal offence, but 
‘de facto’ guidelines are established for 
police, prosecutors and the courts to avoid 
imposing any punishment, including fines, 
if the amount is insignificant or for per-
sonal consumption. In yet other states like 
the Czech Republic, possession of drugs for 
personal use is no longer a criminal of-
fence, but those caught with small amounts 
can be deferred to treatment services if 
required, or administrative sanctions may 
be applied.32 

Probably the best-known example in the 
latter category is Portugal, which decrimi-
nalized use of all drugs in 2001. Portuguese 
officials were careful to ensure that the new 
policy remained within the ‘mainstream of 
international drug policy’ and that, utilizing 
the existing flexibility within the conven-
tions, they did not break the letter of the 
law. The new National Strategy document 
declared that it was consistent with the pro-
visions of the 1988 Convention in adopting 
the strategic option of decriminalizing drug 
use as well as possession and purchase for 
this use. It was the Portuguese view that the 
replacement of criminalization with mere 
breach of administrative regulations main-
tained the international obligation to estab-
lish in domestic law a prohibition of those 
activities and behaviours.33  

Although initially hostile, the INCB in 2005 
accepted that the Portuguese policy was 
legitimate inasmuch as drug possession was 
still prohibited, but sanctions fell under 
administrative rather than criminal law, 
acknowledging that ‘the practice of 
exempting small quantities of drugs from 
criminal prosecution is consistent with the 
international drug control treaties’.34  
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In response to recent policy developments 
in Latin America, in 2010 the INCB strong-
ly criticized the governments of Argentina, 
Brazil and Mexico (and indeed even US 
states) for ‘the growing movement to 
decriminalize the possession of controlled 
drugs’ which had to be ‘resolutely coun-
tered’.35 But a year later, the INCB report 
abstained from critique on the growing 
practice of decriminalization of possession 
for personal use, perhaps indicating that 
the INCB has finally given up its legally 
untenable opposition. The general treaty 
obligation to ‘limit exclusively to medical 
and scientific purposes’ the use and posses-
sion of drugs still stands, but there is no 
binding legal obligation for nations to pro-
hibit possession for personal consumption 
under their domestic criminal laws if it 
contradicts a basic principle of national 
law.  

To what extent the general obligation 
requires specific provisions under adminis-
trative law to ‘not permit’ such acts, 
remains open for interpretation. The 1961 
Commentary seems to leave little space for 
deviation where it says in reference to 
articles 4 and 33 that parties ‘must prevent 
the possession of drugs for other than 
medical and scientific purposes by all the 
administrative measures which they are 
bound to adopt under the terms of the 
Single Convention, whatever may be their 
view on their obligation to resort to penal 
sanctions or on the kind of punishment 
which they should impose’ and that ‘the 
obligation of Parties not to permit the 
possession of drugs except under legal 
authority requires them to confiscate drugs 
if found in unauthorized possession, even if 
held solely for personal consumption’.36 
This may well be an area where state 
practices over time have expanded the 
scope for interpretation beyond what was 
originally foreseen at the time of drafting 
the treaty and its Commentary. 

The US state of Alaska is an interesting case 
in this regard. In 1975 an Alaskan Supreme 
Court ruling (Ravin v State) barred the 

state from criminalizing possession and use 
of cannabis within an individual’s home in 
line with its constitution’s privacy provi-
sions. As Boister notes, the ‘State Supreme 
Court decided that the relative insignifi-
cance of cannabis consumption as a health 
problem in Alaskan Society meant that 
there was no reason to intrude on the 
citizen’s right to privacy by prohibiting 
possession of cannabis by an adult for 
personal consumption at home’.37 A 1990 
voter initiative recriminalized simple 
possession, but an Alaskan Court of 
Appeals decision in 2003 (Noy v State) 
challenged the constitutionality of this vote 
and ruled that ‘Alaska citizens have the 
right to possess less than four ounces of 
marijuana in their home for personal use.’38  

While there remains confusion around the 
application of the law by police authorities, 
the state consequently permits possession 
of small amounts of cannabis for personal 
use without any criminal or civil penalty. 
Alaska represents an example – other 
examples are Uruguay and Spain – where 
possession of cannabis for personal use is 
not a punishable offence at all, criminal or 
administrative. There does remain a ten-
sion of course between Alaskan state and 
US federal law since while the possession of 
less than four ounces of cannabis within an 
adult’s home is essentially ‘legal’ under state 
law, it is not under federal law. Thus, as 
observed by the attorney who argued the 
2003 case, ‘We are moving into an area 
where a state constitution grants greater 
freedom than the US Constitution.’ 39 

Exactly the same latitude that the treaty 
regime allows for possession for personal 
use applies to cultivation, as the conven-
tions do not make any distinction between 
‘possession’ or ‘cultivation’ for personal 
use. Similar difficulties as with possession 
arise in national jurisdictions regarding the 
legal distinction between cultivation for 
personal use and cultivation with intent to 
supply. The decision as to whether to apply 
quantitative thresholds, to require other 
proof to establish the intent to traffic, or to 
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leave it to the discretion of the judge to 
make the distinction, is also left by the con-
ventions entirely into the hands of national 
authorities. As a consequence, legal reforms 
that have included decriminalization, 
depenalization or exemption from prose-
cution for cultivation of cannabis for per-
sonal use (however that is defined under 
domestic law) are allowed under the same 
conditions that apply to possession for per-
sonal use.  

In Spain this has enabled the development 
of cannabis social clubs which cultivate 
cannabis for personal use on a collective 
basis.40 A similar cooperative model based 
on the decriminalization of cultivation for 
personal use is currently under considera-
tion in Uruguay. Another legitimate exam-
ple was the decree in Laos that allowed 
elderly people to cultivate a small plot of 
opium for personal use. This exemption 
was abandoned when the government, after 
a decade of significant decline in opium 
cultivation, prematurely declared Laos to 
be ‘opium free’ in 2006. 

HARM REDUCTION IN THE UN SYSTEM 

Discussions surrounding the spirit of the 
conventions are prominent in relation to a 
range of policies aiming to reduce the harm 
of problematic drug use, especially inject-
ing drug use. Much like the terms depenali-
zation and decriminalization, there is a 
great deal of debate and confusion con-
cerning the term harm reduction and harm 
reduction policies. Here it is used primarily 
to refer to a number of specific health-
oriented interventions; such as opioid 
substitution or maintenance programmes, 
needle and syringe exchange, heroin pre-
scription and drug consumption rooms. 
Although some disagreement remains, a 
legal case can be made that all these ap-
proaches operate lawfully within the letter 
and spirit of the drug control treaties.41 As 
discussed earlier, although the preamble to 
conventions explicitly expresses a broad 
concern for the ‘health and welfare’ of 
humankind, engagement with harm reduc-

tion is defensible primarily due to a combi-
nation of specific clauses and related ambi-
guities within the treaties. Further, as with 
the discussion above, the non-self execut-
ing nature of the conventions leaves some 
room for interpretation at the national level 
and consequently presents signatory na-
tions with a certain degree of freedom 
when formulating domestic policies aiming 
to reduce the harmful consequences for 
people who use drugs and for society as a 
whole.  

Significantly, both the Single Convention 
and the 1971 Convention allow for the 
production, distribution or possession of 
controlled substances for ‘medical and 
scientific purposes.’ Guaranteeing sufficient 
availability for all licit purposes is a prime 
objective of the treaties. The lack of a clear 
definition of the term ‘medical and scien-
tific purposes’ within the treaties, provides 
considerable interpretative autonomy. The 
framers of the Single Convention left sig-
natory nations a certain amount of leeway 
since the expression will have different 
meanings at different times and indeed 
within different nations and cultures.42 
Moreover, all three treaties do give states 
the discretion to provide measures of 
treatment, education, aftercare, rehabilita-
tion, and social reintegration as alterna-
tives, or in addition to, criminal penalties 
for offences of a minor nature. In fact, the 
Commentaries for the 1961 and 1971 Con-
ventions and for the 1972 Protocol 
Amending the Single Convention all men-
tion maintenance programmes within their 
opinions on what constitutes treatment and 
justified medical use of controlled drugs.43  

The 1988 Convention also allows State 
Parties a certain degree of scope in the im-
plementation of harm reduction interven-
tions in that it obliges parties to adopt 
appropriate demand reduction measures 
‘with a view to reducing human suffering’ 
based on recommendations of specialized 
UN agencies such as the World Health 
Organization (WHO) (article 14 §4). Con-
sequently, as Richard Elliot and colleagues 
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note, the ‘current international law on drug 
control is not entirely hostile toward harm 
reduction’ but ‘relies on exceptions, cave-
ats, or particular interpretations of the 
treaties whose overriding purpose is prohi-
bition’.44 In effect, zero-tolerance is hard-
wired into the UN drug control system 
while harm reduction operates through 
glitches in the software. 

The pursuit of harm reduction interven-
tions via such glitches, however, undoubt-
edly gained more traction after 1998 and 
the adoption of the soft law UN Political 
Declaration on the Guiding Principles of 
Drug Demand Reduction. Under the 
heading of Guiding Principles, the Decla-
ration states, ‘Demand reduction shall: (i) 
Aim at preventing the use of drugs and at 
reducing the adverse consequences of drug 
abuse.’ Later this is reiterated under the 
heading of ‘Tackling the Problem,’ where it 
is noted that that ‘Demand reduction pro-
grammes should cover all areas of preven-
tion from discouraging initial use to re-
ducing the negative health and social con-
sequences of drug abuse.’ 45 The Action 
Plan developed to implement the Guiding 
Principles on Demand Reduction also 
commits countries themselves to offer 
‘…the full spectrum of services, including 
reducing the adverse health and social con-
sequences of drug abuse for the individual 
and for society as a whole’; 46 a phrase that 
has become central to the endeavours of 
harm reduction oriented states within the 
Commission on Narcotic Drugs (CND). 
Indeed, it has been consistently cited in 
CND and GA resolutions relating to the 
issue since 1998.  

Legal justification for harm reduction 
interventions can also be found in the 
shape of an important yet still officially un-
acknowledged 2002 report by the Legal 
Affairs Section (LAS) of the then UN Inter-
national Drug Control Programme 
(UNDCP).47 Flexibility of treaty provisions 
as regards harm reduction approaches was 
the result of an INCB request for the LAS 
to explore the legality of a number of harm 

reduction measures in relation to the con-
ventions. While the INCB is mandated to 
monitor treaty compliance for the 1961 and 
1971 Conventions, the Board lacks the 
required legal expertise to perform that 
function competently, which was the rea-
son for the request for the legal advice of 
the specialized section of UNODC’s prede-
cessor in this delicate matter. Most of the 
INCB members have a technical pharma-
cological background relevant for the 
Board’s other function, which is to ensure 
that adequate supplies of drugs are avail-
able for medical and scientific uses through 
administering a global system of estimates 
and requirements.  

The conclusions of the legal experts were 
unequivocal: most harm reduction meas-
ures do not contravene the treaties and ‘it 
could easily be argued that the Guiding 
Principles of Drug Demand Reduction 
provide a clear mandate for the institution 
of harm reduction policies that, respecting 
cultural and gender differences, provide for 
a more supportive environment for drug 
users.’ After a close reading of all three 
conventions and the related commitments 
made by Parties under the 1998 Political 
Declaration, the internal LAS document 
details multiple arguments that justified 
‘Needle or Syringe Exchange,’ ‘Substitution 
and Maintenance Treatment,’ and ‘Drug-
injection rooms’ under the terms of the 
treaties.  

Recognizing the symmetry between this 
view and the UN’s aspirations for systemic 
coherence, it also notes that such conclu-
sions are in line with the UN system paper 
Preventing the Transmission of HIV among 
Drug Users. This was endorsed on behalf of 
the Administrative Committee on Coordi-
nation (ACC) by the High Level Commit-
tee on Programmes in 2001 and published 
in 2002.48 In addition, the LAS document 
notes that the existence of new threats like 
the ‘growing rates of intravenous HIV 
transmission of serious illness’ require that 
‘governments come up with new strategies 
to cope’. ‘It could even be argued’ it contin-
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ues, ‘that the drug control treaties, as they 
stand, have been rendered out of synch 
with reality, since at the time they came 
into force they could not have possibly 
foreseen these new threats’.49 The LAS con-
cluded that the Board possessed ‘a broad 
enough mandate under the Conventions to 
review these policies and their implemen-
tation, and in cases in which irrefutable 
breaches to the Conventions are found, to 
act on its findings and seek out a remedy 
for the problem’ (emphasis added).50  

A political battle has raged on in the con-
text of the 10-year review of the 1998 
Declaration and Action Plan,51 and a few 
countries still block the use of the term 
harm reduction in CND resolutions that 
require consensus. Frustration over the 
failure to agree on a clearer mandate for 
harm reduction in the new 2009 Political 
Declaration and Action plan, especially 
given its relevance for HIV prevention, led 
a group of 26 countries formally issuing an 
interpretive statement to express their dis-
sent.52 Meanwhile, the legality of basic 
harm reduction services has become virtu-
ally uncontested within the UN system and 
by an expanding majority of nations. 

CONTESTED POLICY OPTIONS 
WITHIN THE CURRENT TREATY 
FRAMEWORK  

The Art of Interpretation  

It is the notion of irrefutable breach that 
brings us to a number of policy options that 
currently remain contested within the 
context of the UN drug control treaties. 
Mindful of the interpretative art inherent 
within approaches to all types of interna-
tional law, irrefutability is on occasions a 
problematic concept. Where there are 
varying interpretations of international law, 
one would expect solid legal arguments to 
be made on both sides. Furthermore, as the 
LAS document suggests, where a policy is 
deemed to be in irrefutable breach, it 
should be the role of the INCB as a watch-
dog of the treaties to seek to resolve the 

legal tension rather than merely condemn 
countries for perceived non-compliance.53 
With these ideas in mind, we focus here 
upon the disputed status of Drug Con-
sumption Rooms (DCRs), medical mari-
juana, and the Dutch coffee shop system. 
Although key areas of dispute rather than 
an exhaustive list, these examples reveal 
that in most instances opposition by the 
INCB is not beyond challenge. 

DRUG CONSUMPTION ROOMS 

While reluctantly acknowledging, if not at 
times actively supporting, the legitimate 
existence of substitution treatment and 
needle exchange (and making limited com-
ment on heroin prescription), the INCB 
consistently argues that DCRs do run coun-
ter to the provisions of the conventions.54 

For example in its Report for 1999, it was 
stated that, 

The Board believes that any national, state 
or local authority that permits the establish-
ment and operation of drug injection rooms 
or any outlet to facilitate the abuse of drugs 
(by injection or any other route of admini-
stration) also facilitates illicit drug traffick-
ing…By permitting drug injection rooms, a 
Government could be considered to be in 
contravention of the international drug con-
trol treaties by facilitating, aiding and/or 
abetting the commission of crimes involving 
illegal drug possession and use, as well as 
other criminal offences, including drug 
trafficking.55  

Subsequent reports have followed a similar 
line, with the focus of specific attention 
variously directed towards Australia, Can-
ada, Germany, ‘member states of the Euro-
pean Union’, Switzerland, the Netherlands, 
Luxembourg, Spain and Norway.56 Signifi-
cantly, one of the report recommendations 
for 2006 stressed that ‘The Board reiterates 
its position that, insofar as they are facilities 
where persons can abuse with impunity 
drugs acquired on the illicit market, such 
rooms contravene the most fundamental 
principle of the international drug control 
treaties: drugs should be used only for 
medical and scientific purposes.’ 57  
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Most jurisdictions that have introduced or 
contemplated, DCRs diligently and fully lay 
out the justification for their belief that the 
facilities are not contrary to the conven-
tions.58 In Germany in 1993, for example, 
the Chief Public Prosecutor carried out a 
major inquiry prior to the establishment of 
facilities. The conclusion was that DCRs 
were compatible with the conventions as 
long as they did not permit the sale, acqui-
sition or passing on of drugs and that they 
were genuinely hygienic and risk reducing 
with adequate care and control.59 Similar 
conclusions were reached in other states 
establishing DCRs including the Nether-
lands in 1996,60 and Australia in 1999.61 In 
2000, the Swiss Institute of Legal and Com-
parative Law noted that, 

The texts of the relevant international con-
ventions do not provide any guidance on 
the question of whether or not public in-
jecting rooms are in fact conducive to the 
rehabilitation and social integration of drug 
addicts in the short term and to the reduc-
tion of human suffering and the elimination 
of financial incentives for illicit trafficking 
in the long term. The actual practice of the 
State Parties in this respect could provide 
some guidance, if it is substantially uniform. 
If not it must be concluded that States Par-
ties retain the freedom to make their own 
policy choices on the tolerance of Fixer-
Stubli [DCRs].62 

More recently, in a British Colombia Su-
preme Court decision in 2008, Justice Ian 
Pitfield ruled that Vancouver’s INSITE 
facility, which had been operating under a 
temporary exemption of the Controlled 
Drugs and Substances Act (CDSA) since it 
opened in 2003, could remain open despite 
calls from Canada’s Attorney General and 
the Harper Government to close it down. 
Pitfield ruled that the CDSA was in fact 
‘unconstitutional’ when applied to clients 
of INSITE, because the centre offered life-
saving medical services and denying access 
would be a deprivation of a right guaran-
teed under Section 7 of the Canadian 
Charter of Rights and Freedoms. During 

the case, Canada argued that being ‘em-
powered to prohibit the possession of con-
trolled substances without regard for the 
circumstances because of their dangerous 
nature and the state’s compelling interest in 
controlling their use, an interest shared by 
the world and formalized in international 
treaties’ (emphasis added) meant that the 
CSDA was not ‘offensive to the principles 
of fundamental justice.’ Pitfield’s position 
was that ‘Canada’s claims are not immune 
to challenge. International Treaties cannot 
undermine or override domestic constitu-
tional law and Parliament’s obligation to 
ensure that its laws comply with the Char-
ter.’ 63 Having been upheld by the British 
Colombia Court of Appeal in 2010, the 
decision was upheld in September 2011 by 
the Canadian Supreme Court. 64 In re-
sponse, the INCB arguably overstepped its 
mandate in commenting upon the relation-
ships between state, federal and interna-
tional law. In its Report for 2011, the Board 
invoked a dubious ‘hierarchy of norms’ to 
argue that the Supreme Court’s decision on 
INSITE was in error because ‘the provisions 
of internal law cannot be invoked to justify 
non-compliance with provisions of the in-
ternational drug control treaties to which a 
State has become a party’ and called upon 
‘all States parties to take the steps necessary 
to ensure full compliance with the interna-
tional drug control treaties on their entire 
territory.’ 65 However, the general ‘hierar-
chy of norms’ is difficult to uphold in the 
case of treaty provisions that only oblige a 
party to take certain measures explicitly 
‘subject to its constitutional principles and 
the basic concepts of its legal system’. As 
noted elsewhere in relation to previous 
statements within this contentious legal 
zone, ‘it is highly debatable whether or not 
it is the Board’s place to question constitu-
tional arrangements within sovereign 
states.’ 66 

Considering the existence of legal rulings 
and detailed reports from within nation 
states justifying DCRs together with the 
conclusions of the LAS advice to the INCB 
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mentioned above from within the UN itself, 
it is certainly difficult to argue that the 
Board’s position is beyond reproach. The 
Board itself has not even attempted to re-
spond with substantiated legal arguments 
to the detailed defence of the legality of 
DCRs. The LAS document’s conclusion re-
garding DCRs was that ‘it seems clear that 
in such cases the intention of governments 
is to provide healthier conditions for IV 
[intravenous] drug abusers, thereby re-
ducing their risk of infection with grave 
transmittable diseases and, at least in some 
cases, reaching out to them with counsel-
ling and other therapeutic options. Albeit 
how insufficient this may look from a 
demand reduction point of view, it would 
still fall far from the intent of committing 
an offence as foreseen in the 1988 Conven-
tion.’ 67  

MEDICAL MARIJUANA 

A similar situation currently exists in rela-
tion to the INCB’s opposition to medical 
marijuana schemes such as those operating 
at the state level in the USA. In this in-
stance, the Board’s opposition is based 
upon two very distinct arguments. One of 
these can be easily contested, the other, 
however, appears to have considerable legal 
legitimacy.  

First, the Board questions the medical use-
fulness of marijuana. In its report for 2003, 
it notes that the conventions leave the defi-
nition of the term ‘medical and scientific 
purposes’ up to the parties.68 This point is 
crucial for the existence of latitude within 
the conventions. Yet, the INCB has also 
placed the onus on governments ‘not to 
allow its medical use unless conclusive 
results of research are available indicating 
its medical usefulness’.69 As an earlier TNI 
brief pointed out, ‘It is not up to the Board 
to decide whether scientific results are 
“conclusive” nor whether cannabis has 
medical usefulness. It is neither within their 
mandate nor their competence’.70 In fact, at 
the UN level such mandate has been given 
to the WHO as far as it concerns schedul-

ing recommendations under the 1961 and 
1971 Conventions, and subsequently the 
decision falls within the remit of national 
medicine regulatory agencies. The CND 
acknowledged its medical usefulness when 
it adopted in 1991 the WHO recommenda-
tion to re-schedule dronabinol, a pharma-
ceutical formulation of an active ingredient 
of cannabis, Delta-9-tetrahydrocannabinol 
(THC), from Schedule I to the much less 
stringent Schedule II of the 1971 Conven-
tion.71  

Despite a lack of mandate or competence 
there are many examples of the INCB cast-
ing judgment on the issue. In 2005, concern 
for the effectiveness of medicinal cannabis 
was an issue raised in a letter from the 
Board to the Dutch government.72 More 
recently, while again venturing into the 
realm of the ‘medical usefulness’ of canna-
bis, the Board’s 2009 critical comments 
upon the use of vending machines to dis-
pense medical marijuana in California once 
again demonstrated its willingness to en-
croach on the constitutional politics of a 
sovereign state.73 There is little doubt that 
the Board’s opposition on grounds of medi-
cal usefulness is extremely weak not only 
because there is no universally accepted 
position on the issue but also because it is 
not within the INCB’s remit to comment 
and the WHO has taken another position 
in its recommendations regarding dronabi-
nol.74  

The INCB’s second point of contention is, 
however, more valid. As noted in its report 
for 2008, the Board also regards certain 
medical marijuana schemes to be in viola-
tion of article 28 of the Single Convention. 
This ‘stipulates specific requirements that a 
Government must fulfil if it is to allow the 
cultivation of cannabis, including the es-
tablishment of a national cannabis agency 
to which all cannabis growers must deliver 
their total crops’.75 Indeed, the cultivation 
and distribution of cannabis for medicinal 
purposes is only permitted under strict 
state control and requires a government 
agency with the ‘exclusive right of import-



 14 | Legislative Reform of Drug Policies  

ing, exporting, wholesale trading and main-
taining stocks’; ‘Only cultivators licensed by 
the Agency shall be authorized to engage in 
such cultivation.’ Put simply, the Conven-
tion requires that, where medical marijuana 
schemes are in operation, a government 
agency, or agencies, must award all licences 
and take ‘physical possession’ of all crops.76 
Most countries allowing medical mari-
juana, such as the low key programme 
established in the Netherlands in 2003, 
have introduced and abide by the required 
structures and procedures.77 However, this 
is clearly not the case within well publicized 
schemes operating at the subnational level 
in US states like California. As such, the 
INCB’s doubts on the legality of this point 
are legitimate.78 Indeed, in the US the ten-
sion between the federal government’s 
treaty responsibilities and state’s rights 
within the federal system on this issue, 
provide a taste of the profound tensions 
arising in attempts to create a regulated 
market for recreational cannabis use at the 
state level, as referenda in several states are 
trying to achieve.  

DUTCH COFFEE SHOPS 

The INCB has also long claimed that the 
Dutch coffee shop system operates in con-
travention to the drug control treaties. It is 
well known that the Netherlands pursues 
what is still probably the world’s most tol-
erant approach to the recreational use of 
cannabis, including the limited retail sale of 
the drug. Under the present arrangement 
the possession of cannabis remains a statu-
tory offence, but the government employs 
the ‘expediency principle’, and has issued 
guidelines on the use of discretionary 
powers that assign the ‘lowest judicial pri-
ority’ to the investigation and prosecution 
of cannabis for personal use. The guidelines 
further specify the terms and conditions for 
the sale of cannabis in authorized coffee 
shops, whereby the sale of up to 5 grams of 
cannabis per transaction is tolerated and 
the coffee shop is permitted to hold up to 
500 grams of the drug. The INCB contest 
the legality of Dutch cannabis policies and 

has challenged the authorities in both its 
Annual Reports and in letters to the Dutch 
officials.79 In its 1997 Annual Report, for 
instance, the Board went so far as to claim 
that the coffee shop system constituted ‘an 
activity that might be described as indirect 
incitement’,80 basically accusing the Dutch 
authorities to be complicit in the crime of 
promoting illicit drug use. On occasions 
such hostility has also helped to influence 
the nature of debate within the CND. For 
example, the Board’s comments on canna-
bis in its Report for 2001 undoubtedly 
prompted those states favouring a prohibi-
tive reading of the conventions to intro-
duce a resolution concerning ‘leniency’ 
towards drug use in some countries at the 
2002 CND session.81  

Dutch authorities and analysts confidently 
argue that their law and implementation 
strategy are permitted under the treaties. 
The provisions in the Single and the 1988 
Convention that require criminalization of 
cannabis cultivation, possession and trade 
for non-medical purposes are met in Dutch 
legislation in the Opium Act. The 1988 es-
cape clause allowing states to apply consti-
tutional principles and basic concepts of 
their legal systems in the case of possession, 
purchase and cultivation for personal con-
sumption was also highlighted in a reserva-
tion made by the Netherlands at the time of 
signing. In a 2006 return letter responding 
to INCB questions, Dutch authorities clari-
fied their position on cannabis by stating 
that according to the Dutch Opium Act it is 
‘illegal to bring into or outside the territory 
of the Netherlands; to prepare, treat, proc-
ess, sell, supply, provide or transport; to 
possess; or manufacture a drug,’ including 
cannabis. The use of cannabis, however, is 
not an offence under Dutch law and none 
of the treaties require that it be treated as 
such. 

In jurisdictions such as The Netherlands 
that follow the expediency principle (a dis-
cretionary option that allows public prose-
cution to refrain from prosecution if it is in 
the public interest to do so), it is possible to 
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meet the letter of the international conven-
tions by de jure establishing cultivation, 
possession and trade of cannabis as crimi-
nal offences (even for personal use), while 
allowing de facto legal access to cannabis 
for non-medical purposes by deciding not 
to prosecute such illegal acts under speci-
fied circumstances. There is no doubt that 
this falls comfortably within the acknowl-
edged treaty latitude when it concerns cul-
tivation, purchase and possession for per-
sonal use (falling under article 3 §2).  

Whether it can be extended to sale and pos-
session of quantities for commercial trad-
ing purposes (as de facto permitted in the 
coffee shop system), is questionable given 
the treaty obligation to make such offences 
(falling under article 3 §1), ‘liable to sanc-
tions which take into account the grave 
nature of these offences, such as imprison-
ment or other forms of deprivation of lib-
erty, pecuniary sanctions and confiscation’ 
(article 3, §4, a). The 1988 Convention spe-
cifically intended to limit the applicability 
of the expediency principle, by saying that 
parties ‘shall endeavour to ensure that any 
discretionary legal powers under their do-
mestic law relating to the prosecution of 
persons for offences established in accor-
dance with this article are exercised to 
maximize the effectiveness of law enforce-
ment measures in respect of those offences, 
and with due regard to the need to deter the 
commission of such offences’ (article 3, §6). 
The Netherlands therefore made an explicit 
reservation on that particular paragraph in 
order to fully preserve its discretionary 
powers and to ensure that signing the 1988 
Convention would not affect its legal justi-
fication for the coffee shops.  

While this line of argumentation indeed 
can be defended based on the letter of the 
treaties combined with the reservation The 
Netherlands made under the 1988 Con-
vention, it is clearly stretching the art of 
interpretation to its limits. Questions can 
be legitimately raised as to whether the 
coffee shop system can be regarded as a 

faithful implementation of the prohibitive 
spirit of the treaties and the general obliga-
tion that ‘parties shall take such legislative 
and administrative measures as may be 
necessary ... to limit exclusively to medical 
and scientific purposes the production, 
manufacture, export, import, distribution 
of, trade in, use and possession of drugs’.  

Another relevant question is whether the 
same argumentation could also allow sup-
plies to the coffee shops, in order to solve 
the ‘back door problem’ that the model has 
struggled with from the start. The Dutch 
government consistently refuses to permit 
any experiments with legally controlled 
cultivation, claiming that it is not permissi-
ble under the UN Conventions. However, 
given the fact that the legal justification for 
the coffee shop model as it exists today 
cannot only be based on the flexibility the 
treaties allow for consumption-related of-
fences, but includes applying the expedi-
ency principle to distribution and trade, it 
is difficult to find a reason why the same 
discretionary power could not be applied to 
the cultivation of cannabis to supply the 
coffee shops under certain conditions. It 
would mean stretching the art of interpre-
tation a little further but within the same 
limits.  

Some judicial experts in The Netherlands 
go even further, arguing that the treaty 
concept of ‘medical purpose’ could be 
interpreted as broadly as to include any 
policy measures, including a legal regula-
tion of the cannabis market, that can be 
justified on the basis of its positive contri-
bution to public health , since that is the 
primary aim of the treaty.82 While such a 
position could be argued on the basis of the 
fact that the Conventions leave the decision 
about what constitutes ‘medical use’ to 
countries, the Commentary does not seem 
to support such a broad interpretation.83 It 
is not unthinkable that state practices could 
expand the scope for interpretation in this 
direction in the future, but such space is 
clearly not yet established. 
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IMPERMISSIBLE POLICY 
OPTIONS WITHIN THE CURRENT 
TREATY FRAMEWORK  

Regulated markets for non-medical 
purposes 

As discussed above, there remains a certain 
amount of debate and legal uncertainty re-
garding the flexibility of some aspects of the 
conventions. Nonetheless, there is wide-
spread agreement on the rigidity of some of 
its other provisions. For example, it is diffi-
cult to find a flexible interpretation of the 
obligation laid out in the Single Convention 
that ‘Coca leaf chewing must be abolished’ 
within 25 years (article 49, the deadline 
expired in December 1989). It was due to 
this inflexibility on the issue of coca chew-
ing that the Plurinational State of Bolivia 
sought to amend the treaty. After this at-
tempt failed, Bolivia felt obliged – on June 
29th, 2011 – to denounce the Convention; a 
procedure that came to effect on the 1st of 
January 2012. A few days before that, Bo-
livia presented the reservation it requires to 
reconcile its various national and interna-
tional legal obligations before becoming a 
full treaty member again. Bolivia reserves 
the right to allow traditional coca leaf 
chewing in its territory and the consump-
tion and use of the coca leaf in its natural 
state in general, as well as the cultivation, 
trade and possession of the coca leaf to the 
extent necessary for these licit purposes. 
The reservation will be accepted unless 
one-third or more of the parties object to it 
within a one year period.  

The Bolivian decision has been strongly 
condemned by the INCB and has generated 
concern about setting a precedent that 
other countries might follow for resolving 
their own legal tensions with the drug con-
trol Conventions, for example on cannabis 
policy.84 The INCB called on the interna-
tional community to ‘not accept any ap-
proach whereby Governments use the 
mechanism of denunciation and re-acces-
sion with reservation, in order to free 
themselves from the obligation to imple-

ment certain treaty provisions. Such ap-
proach would undermine the integrity of 
the global drug control system’, warning 
Bolivia ‘to consider very seriously all the 
implications of its actions in this regard’.85 

There is also very limited room to relax 
what are deemed to be trafficking and 
commercial supply related offences. Only 
‘in appropriate cases of a minor nature the 
Parties may provide, as alternatives to con-
viction or punishment, measures such as 
education, rehabilitation or social reinte-
gration, as well as, when the offender is a 
drug abuser, treatment and aftercare’ (1988 
Convention, article 3, §4, c). The earlier 
treaties had allowed such alternatives for 
‘drug abusers’, but the 1988 Convention 
did significantly ‘widen the scope of appli-
cation to drug offenders in general, 
whether drug abusers or not.’ 86 The fact 
that the definition of what constitutes a 
‘minor nature’ is left to the discretion of 
national authorities, leaves considerable 
room for manoeuvre to apply principles of 
proportionality in national sentencing 
guidelines. Yet, while punishment may be 
moderated or even avoided for minor of-
fences, there is no doubt that production 
and supply for non-medical and non-
scientific purposes have to be criminalized 
and that such offences, by default, are to be 
regarded as grave and therefore be met with 
sanctions of imprisonment and confisca-
tion.  

Regardless of the inherent ambiguity within 
and subjective interpretation of the con-
ventions, all Parties are required to remain 
true to the UN drug treaties in line with the 
1969 Vienna Convention on the Law of 
Treaties. As alluded to above, among other 
things this obliges Parties to interpret trea-
ties in good faith and respect the ‘object 
and purpose’ of the conventions.87 These 
find their most explicit expression within 
article 4 (c) of the Single Convention, 
which determines its overarching philoso-
phy and normative character and thus, as 
its bedrock instrument, of the entire treaty 
system itself. It should be recalled that as a 
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‘General Obligation,’ the article obliges sig-
natory nations, ‘to limit exclusively to 
medical and scientific purposes the pro-
duction, manufacture, export, import, 
distribution of, trade in, use and possession 
of drugs.’  

According to both the spirit and the letter 
of the conventions, while permitted to 
‘soften’ the criminal sanction requirements 
in various ways, governing authorities can-
not create a legally regulated market, in-
cluding the supply, production, manufac-
ture or sale of presently controlled drugs, 
for non-medical and non-scientific, or put 
another way recreational, purposes. Pro-
scriptions laid out in the conventions 
clearly prevent authorities from creating a 
legal market for cannabis or any other cur-
rently scheduled drug along the lines of 
models developed for alcohol and to-
bacco.88  

Further restrictions on movement towards 
the creation of a regulated market for can-
nabis stem from its status within the Single 
Convention. Like coca leaf and opium 
poppy, as well as being listed within the 
Convention’s schedules, cannabis is men-
tioned specifically in several articles. While 
rescheduling a substance would generate 
more policy space on the consumption 
side, it would not immediately alleviate 
restrictions in relation to cultivation. Also 
amendments of certain articles would be 
required to generate more latitude to ex-
periment with models of legal regulation.  

CONCLUDING REMARKS    

Consumption-oriented variations of depe-
nalization and decriminalization, including 
schemes in which possession, purchase and 
cultivation for personal use are no longer 
punishable offences, operate reasonably 
comfortably inside the confines of the UN 
drug control conventions. The same holds 
true for healthcare services, ‘reducing the 
adverse health and social consequences of 
drug abuse for the individual and for soci-
ety as a whole’, such as substitution or 

maintenance treatment, the provision of 
clean needles and syringes, and drug con-
sumption rooms. The fact that some state 
parties, and in specific cases also the INCB, 
reject certain practices or refuse to accept 
the terminology of ‘harm reduction’, does 
not immediately deny the legality of such 
interventions, as convincing legal cases 
have been made by other state parties and 
UN agencies that these approaches can 
operate lawfully under the drug control 
treaty system. Some have even argued they 
must be implemented according to inter-
national law more broadly.  

There is also latitude in the treaties which 
allows parties to provide social support 
instead of punishment for those caught up 
in minor drug offences out of socio-econo-
mic necessity and the lack of alternative 
livelihood options. The 1988 Convention 
introduced the provision to allow health or 
social services ‘as alternatives to conviction 
or punishment’ for offences of a minor 
nature, not only in cases where the offender 
is dependent on drugs, but for anyone in-
volved in minor drug offences.89 This com-
pensates for the stricter provisions in the 
treaty that call for harsher penalties for 
more serious offences and allows for 
greater scope than currently utilised to 
introduce proportionality principles in 
sentencing for low-level drug offences such 
as small-scale cultivation, street dealing or 
courier smuggling. This provides a legal 
basis for alternative development pro-
grammes with subsistence farmers, and it 
could also be applied to micro-traders, a 
group for which this policy option is rarely 
considered.  

The conventions primary objective is to 
ensure adequate availability and access to 
all controlled drugs for medical and scien-
tific purposes, including those substances 
which were thought to have limited medi-
cal usefulness. Since the decision about 
what constitutes medical use is largely left 
to the discretion of the parties, the legality 
of heroin prescription and ‘medical mari-
juana’ cannot be contested as long as such 
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schemes fulfil the requirements of state 
control as detailed in the conventions. Now 
that an increasing number of states are 
approving cannabis for medical use, a 
review of its classification becomes ever 
more urgent. 

Zero-tolerance regarding non-medical use 
is hard-wired into the UN drug control 
system, while to a considerable extent all 
these deviations from the punitive prohi-
bitionist approach have to operate through 
glitches in the software. Tensions about 
interpretations therefore undeniably and 
unavoidably persist but these indicate that 
the drug control conventions ‘have been 
rendered out of synch with reality’, given 
the widespread acceptance and ever in-
creasing existence of both decriminaliza-
tion and harm reduction policy practices.  
Such tensions are even more apparent in 
emerging large scale and openly tolerated 
cannabis markets, be they dispensaries, 
social clubs or coffee shops. Amidst all this, 
the INCB, in its capacity of watchdog of the 
treaties has played a most unhelpful role. 
The Board often triggers and increases ten-
sions instead of facilitating a constructive 
dialogue to try to ease or resolve them, 
contradicting its remit ‘to maintain friendly 
relations with Governments, guided in 
carrying out the Conventions by a spirit of 
co-operation rather than by a narrow view 
of the letter of the law’.90 

It should be clear that while the UN drug 
control conventions contain a degree of 
flexibility, including areas of both –almost- 
general agreement and interpretative 
contestation, there are definite limits of 
latitude. Arguments to challenge those legal 
limitations imposed by the contemporary 
treaty system and to support the opening of 
a policy debate about its modernisation can 
come from a number of different direc-
tions.91 For instance, an important issue to 
consider is the legal conflict with other 
international legal obligations such as those 
stemming from the human rights field, the 
right to health and indigenous rights; an 
area of concern that the case of Bolivia and 

the Single Convention’s position on coca is 
bringing to the fore.  Scientifically outdated 
or inconsistent provisions, especially with 
regard to the scheduling system, are other 
reasons to support a critical revision of the 
current regime.92 And, significantly, a per-
suasive case can also be made in relation to 
the object and purpose of the current treaty 
framework itself.  Questions can be raised 
whether the zero-tolerance and punitive 
principles behind it are indeed the best 
approach for the benefit of the health and 
welfare of humankind, about why the sys-
tem failed so miserably in securing access 
to essential medicines, and to what extent it 
has been an obstacle to effective HIV pre-
vention. Recent years have also seen 
mounting evidence regarding its ineffec-
tiveness in reducing the scale of the illicit 
market in spite of mass incarceration and 
huge investments in drug law enforcement; 
a phenomena compounded by a range of 
negative consequences relating to the 
violence, corruption and conflict that 
comes with the existence of the very same 
illicit market that the control regime has 
created.93   

Given these growing doubts and misgiv-
ings, it is now more than legitimate for 
policy makers or civil society to demand 
more space for experimentation with alter-
native control models than the current sys-
tems allows. After 100 years of interna-
tional drug control and half a century of the 
existence of the UN treaty system, the 
inherent paradoxes, inconsistencies, ambi-
guities and tensions are surely worthy of 
serious re-evaluation.  ●
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Evaluation and Prospects of International Drug Control  

The year 2011 marked the 50th anniversary of the 1961 Single Con-
vention on Narcotic Drugs and 2012 the 100th anniversary of the 
The International Opium Convention signed in The Hague in 1912. 
The international drug control framework that has developed since 
then is based on a restrictive interpretation of the UN drug conven-
tions is often a barrier to innovative and effective drug policies. 
Objective and open debate is hampered by polarized ideological 
positions of a ‘war on drugs’ versus legalization. This dichotomy 
obscures the fact that much experience has been gained regarding 
more innovative and less repressive approaches. 

This joint project led by the Transnational Institute (TNI) and the 
International Drug Policy Consortium (IDPC) aims to generate 
discussion and support effective and humane approaches through a 
series of expert seminars, informal dialogues and specific briefings 
on the future of the UN drug control conventions, legislative issues 
and alternative control measures. The project aims to promote an 
evidence-based and best practice approach to policy making in the 
field of drugs resulting in more humane and effective policies. 
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