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1. Introduction

In 2004 the EU Commission published EU Land Policy Guidelines: Guidelines
for Support to Land Policy Design and Land Policy Reform Process in Developing
Countries. This document was drafted by a task force comprising representatives
of some EU member states and independent experts, and was endorsed by the
European Council and Parliament. Although it is non-prescriptive, the document
contains clear recommendations to governments and donors engaged in land
policy, which are geared towards the defence and strengthening of small-scale
family agriculture. It proposes that steps be taken to allow the legal recognition
of customary rights and to strengthen the institutional capacities of customary
structures that enforce them.
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2. The complexity of EU land policy

Discussing EU land policy in connection with the right to food is a far from simple
exercise.

The EU, as a ‘family’ of countries, is jointly governed by its member states through
the Council of Ministers, while it also has its own specific institutions to whom the
member states have delegated a part of their sovereignty and who act on their behalf:
the Commission as the EU s executive, the European Parliament as its legislature,
and the Court of Justice as its judiciary.

In human rights matters - and the right to food is no exception - it is the states that
have obligations (respect, protect, fulfil). In the case of the EU, member states thus
have obligations as individual states but also as members of the EU.

Each member state is entitled to conduct its own policy, of which it can be made
accountable in regards to human rights but in the framework of the EU, member
states also are collectively responsible for the policies implemented by the
Commission. This concept of joint responsibility and accountability is complex and
difficult to mobilise for operational purposes.

The Commission’s land policy, which has been endorsed by the member states,
interacts with each member state’s policy in a complex and intricate way. On one
hand, member states have endorsed the land policy of the Commission but on the
other, an objective of the Commission is to provide guidelines to member states for
their own policies on land issues and to contribute to their coherence.

An additional difficulty stems from the fact that EU land policy, be it at individual
member state level or at Commission level, is aimed at influencing the local
policy of partner states in which EU countries and the Commission have
developed cooperation programmes. At the end of the day, the bodies that are
really accountable, for human rights of the local populations, are the national
governments. The responsibility and accountability of the EU member states and
the Commission is indirect, through what is called the international obligations of
states. That is to say that EU land policy has to be appraised, as far as human rights
are concerned, through the positive or negative effects that it has on the way the
national governments who receive EU aid and advice fulfil their own obligations.
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Needless to say, measuring such effects is difficult, as one cannot easily isolate the
effects of the influence of the EU from other factors affecting the behaviour of local
governments. There is thus a methodological problem when trying to assess the
impact of EU land policy on the right to food for the local populations.!

Furthermore, one has to consider that access to land and the fulfilment of the right
to food, although closely linked, are not equivalent. In many cases securing access
to land for poor citizens, mostly in rural areas, is the best, and often the only way
to fulfil their right to food. However, the right to land in the world of human rights
does not exist.? Denying someone from access to land is not exactly equivalent to
denying their right to food. As a result, in discussing the impact of land policies
on the right to food, each concrete situation must be carefully assessed including
alternative means of fulfilling this right to food.

The scope of this paper does not permit us to address all of the above issues. In
particular, we are not in a position to discuss both the land policy of individual EU
member states as well as the land policy of the Commission. The specific cases of
Germany, the UK and Belgium are discussed in other papers in this series but, for
the most part, the focus will be on the land policy of the European Commission.

In November 2004 the Commission issued a document entitled EU Land Policy
Guidelines. Guidelines for Support to Land Policy Design and Land Policy Reform
Process in Developing Countries. This document will provide the basis for discussion
in this paper.

First, we shall explore a shorthistory of the involvement of the European Commission
in land issues and what led to the elaboration of the land policy guidelines.

Then we shall analyse the content of the EU guidelines in connection with the right
to food and finally we shall consider how the EU is putting the guidelines to use and
what the implications are for advocacy.

1 As far as the right to food is concerned, international obligations of states regarding land issues go
beyond their land policy. They also comprise the obligation for each state to prevent their own citizens
and national companies from affecting the right to food for citizens in other countries.

2 In common language, one often refers to farmers’ right to land. However valid such a concept might
be in the field for civil society to defend the livelihood of poor or landless farmers, strictly speaking,
the right to land is not internationally recognised as part of the body of economic, social and cultural
rights.
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3. The origin and elaboration of the EU Land Policy Guidelines

After a first wave of land reforms conducted in many countries in the South at the
time of de-colonisation and/or political revolutions (Latin America), as a means
to prevent social unrest’ in the mid-twentieth century, land issues have been
considered as thorny by most donors, including European ones, despite recognition
of the crucial role that the distribution of land plays on development processes.
The difficulties encountered in Kenya when an attempt was made in the 1970s at
establishing a cadastre as a basis for an extensive campaign of land titling, led to
widespread scepticism as to the efficiency of such an approach to land issues.*

Although the World Bank, as a major player with land issues amongst the donor
community, has never renounced its credo of using formal land property rights as
a means of solving the land question, many other opinions have been voiced since
the 1980s.

AmongEU countries, Belgium, France and the UK, all former major colonial powers,
have long been exposed to land issues, notably in African and Asian countries,
when conducting their aid policy for rural development. Many agriculturalists,
economists, sociologists and development specialists have written extensively on
land issues and approaches to solving them. The respect for customary rights to
land and empowerment of local communities has frequently been advocated as an
alternative approach to the dominant one of systematic land titling and individual
property rights.

Among major donors, the EU and the European Commission have been surprisingly
silent in the debate around land issues, leaving the floor to individual member states.
Rural development programmes funded by the European Commission and member
states do not take land issues into account, sometimes leading to land conflicts in
the field. Some of them did, on occasion, address land issues by providing funds and
advice to national governments willing to reform the land laws in their country.

3 For example, the US supported radical land reforms in Taiwan in order to secure social stability in
the island , despite tensions resulting from the establishment of Tchang Kai-Chek’s nationalist, anticom-
munist regime.

4 Land registration is different from- redistributive- land reform,because land titling can very well con-
firm existing inegalitarian patterns of ownership whereas redistributive land reform aims at establishing
new, more egalitarian, patterns of ownership.
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In 1996, France decided to start a reflection on land issues in Africa and created
an interdisciplinary steering committee on rural land tenure, natural resources
and development, bringing together researchers, experts and state agents. At the
same time, France and Britain decided to conduct common works on development
issues, based on their extensive field experience and a wide range of research on
that matter. It was decided that land tenure would be one of these common works
and a similar working group was created in Britain. Interestingly, both countries
commissioned an independent, non-governmental, research institution to conduct
the work, Groupe de recherche et d’échanges technologiques (GRET, www.gret.
org) and International Institute for Environment and Development (IIED, www.
iled.org) for France and Britain respectively.

The French and English working groups found their experiences and approaches
to land issues were complementary and led them to similar conclusions. One
important common feature was that both working groups considered land not only
as an economic asset but also as a social object at the heart of important sociological
questions such as identity, citizenship, social equity, etc.

Having reached a set of common reflections and conclusions, the French and British
governments tried to establish dialogue at a political level. As their field experiences
were mainly related to Africa, they chose the Conference of Agriculture Ministers
of West and Central Africa (CAM/WCA) as a forum to discuss their conclusions
with African governments. But, as it appeared at the end of the 1990s, West and
Central African governments were not prepared to open a debate on land issues
and the dialogue never took off.

In 2002, when the World Bank embarked on the preparation of its major report
Land Policies for Growth and Poverty Reduction, France, the UK and Germany
agreed to support the process and try to influence it through funding a participatory
process with regional meetings, combined with the participation of national and
international experts.

Owing to the intervention by French and British Cooperation Heads for Rural
Development, the European Commission Directorate General for Development (DG
DEV)’ realised it was time for the EU as a major donor to define its own principles
concerning land issues and to initiate dialogue with other important donors and

5 General Directorate for Development. Within DG DEV, the Head of the Environment and Rural

Development Unit, who took a strong personal interest in land issues, was instrumental in starting this
initiative.
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other stakeholders involved in development. DG DEV then launched a task force
aimed at designing a set of guidelines to be used by the European Commission and
the member states when supporting land reform in developing countries, with the
guidelines to be endorsed by the European Council and the European Parliament
before their release. The task force consisted of representatives of interested member
states,® experts from the Commission and qualified resource persons. France and
the UK agreed to fund experts from GRET and IIED to support the Task Force and
draft a first document.

The guidelines aimed to be applicable worldwide and in both rural and urban settings.
The EU did not guide the Task Force in terms of rural development strategies, the
role of markets, etc. Varying views were accommodated by the task force, including
a compromise between differing ideas of what kind of document should result
from it. Some wanted the guidelines to be presented as a kind of ‘toolkit” for land
reform in developing countries and others regarded the guidelines as a basis for
the elaboration of political choices on land policies: on one side, a ‘technical
approach and on the other a more ‘political’ approach. In fact, given the diversity
of perspectives, and the position of the EU as the donor, it proved impossible to
create an operational toolkit, and the focus shifted to the main concepts and policy
debate. This also put the guidelines on a level very different from the World Bank
Policy Research report, which merely reflects existing f knowledge in the economy
of land relations.

The funding available for the work was very limited, falling short of even covering
the time spent by the writers of the drafts. The document was completed only
because GRET and IIED were committed to put their experiences with land issues
to use at a political level.

In January 2003, the first draft was submitted to the task force and by the end 0f 2003
the task force had adopted a final draft. During that time, civil society organisations
(CSOs) (and among them, the International Land Coalition - ILC)” had heard about
this process and asked to be included into the discussion. A consultation process
began in January 2004 aimed at gathering the opinion of stakeholders, in particular
from civil society. The ILC was asked to conduct this independent consultation,

6 Austria, Belgium, France, Germany, the Netherlands and the UK

7 The International Land Coalition is a global alliance of civil society and intergovernmental organisa-
tions working together to promote secure and equitable access to and control over land for poor women
and men through advocacy, dialogue and capacity building. yww.landcoalition.org
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through a large e-consultation process. Various contributions were written, and the
synthesis made by the ‘Land Coalition’ sent to the Task Force.

The comments made by civil society organisations were instrumental in contributing
a human rights perspective and language into the guidelines, as such concerns had
not been explicitly addressed by the task force. However, as we shall see in the
next section, the human rights language is minimal in the final document, as the
European Commission and the member states represented in the task force were
not in favour of putting too much emphasis on that dimension of the problem.

The CSO’s comments on the draft of the guidelines also helped clarify that land
reform and land policy ought to be part of an overall strategy in favour of small-
scale family agriculture.

The consultation lasted three months and, eventually, the final draft was ready in

October 2004. In November 2004, the Commission published the guidelines after
the European Council and European Parliament endorsed them.

EU Land Policy And The Right To Food
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4. The content of the guidelines

When mandating the task force with the work of writing the guidelines, the
Commission (DG DEV) did not impose any framework in terms of policy or
strategy. General EU policy documents on rural development were, of course,
available and on the particular topic of land reform, an EU ‘issue paper’ had been
published by the Commission (DG DEV, Environment and Rural Development
Unit) in 2002, entitled Land Ownership and Titling and its Effect on the Poor.

THE 2002 EU ‘IsSUE PAPER’ ON LAND

This short document® contains a section on ‘Land Reform Theories and Lessons
from Experience’ and a second part proposing a ‘Framework for Improved Land
Policies.

The issue paper of the Commission clearly rejects the Property Rights Theory which
claims that traditional land relations are static and hinder development as they do
not allow the optimal distribution of land to the most efficient farmers through a
land sale market based on the trade of land titles. According to this theory, land
reform should thus consist of a drastic reform of tenure with extensive titling and
a registration programme. The Commission recognises that such an approach
presents serious flaws because it seeks to impose a one size fits all solution without
taking account of concrete local situations. The issue paper says that experience has
shown that:

e Privatisation and land titling have often been manipulated by the
elites to their own benefit,

e Privatisation has often resulted in the poorest being excluded from
a number of ‘secondary rights’ (access to forest products, water, off-
season grazing, etc.)

e Land registration and titling are costly endeavours, especially when
considering the cost of disputes

e Market failure for inputs and labour can offset potential advantages of
land titling

8 The document is a total of five pages in length
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e Land titling, especially in rural areas, does not necessarily increase
the availability of agricultural credit from the formal banking system

Intheissue paper, rather than the Property Rights Theory, the European Commission
expresses its preference for an Evolutionary Theory of Land Rights. This vision states
that with time, land becomes more and more scarce and, as a result, ‘traditional’
land tenure systems tend to ‘modernise’ and evolve into the private property of
land. Such an evolution is ‘spontaneous’ and asks for a differentiated approach as
far as land reform is concerned, according to the degree of maturity of a country
or a region, measures taken to reform land tenure should differ. Land titling is
appropriate only in situations that are ‘mature’ enough .

This teleological conception of land issues implies that the dynamics of land tenure
are governed by their end or a ‘purpose’ to evolve towards a regime of private

property.

The rationale of any land policy should thus be to ‘accompany’ a country on its
path to modernity, that is, to facilitate the rapid transition from a ‘traditional’ land
tenure regime to a modern one of private land rights. Land titling might not be
adapted to the particular context of a given country or region at a given time, but it
should be the ultimate goal of a land policy, to be reached as fast as possible. Such
a vision is still predominant in the community of donors® but the EU guidelines
fundamentally differ from it.

THE EU GUIDELINES ON LAND POLICY

The EU guidelines on land policy form a document of limited size. It comprises two
parts: a Policy Framework of 23 pages and 10 pages of Operational Guidelines. The
first part reflects the concerns and convictions of those members of the task force
who were in favour of a political approach and the second part is geared towards the
toolkit, a more technical approach preferred by other members.

One of the guideline’s central arguments is that land rights are not limited to private
ownership but can be achieved through a “diverse balance between individual

rights and duties and collective regulation at different levels (family, organisation,
communities, local governments or states)” (EU, 2004: 2).

9 See the 2003 World Bank Policy Research Report.

EU Land Policy And The Right To Food
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Far from the classical, teleological vision on land rights and land reform, the
guidelines clearly put the emphasis on the advantages of customary rights: “there is
no major insufficiency in customary land management systems which could justify
their replacement” (Ibid:13). It thus makes sense to build on existing rights and give
them legal recognition. Bridging the gap between law and customs should therefore
be a major orientation of land policies, according to the guidelines.

Such an emphasis on customary land rights goes hand in hand with the defence
and promotion of family agriculture and the small farm sector as a major objective
of land reform. Policies in favour of small family farms are economically justified
by the “more effective use of labour and lower costs in small and medium sized
farms” (Ibid: 16) which results in them being “more efficient than large ones” (Ibid).
If no action is made in favour of small farms, then the universal trend towards
liberalisation of imports and the dominance of export-oriented agriculture often
results in “land re-concentration and in exclusion and/or deprivation of vulnerable
groups”( Ibid:).

Land reform is thus presented as a part of a broader strategy of agricultural
development based on the defence and strengthening of the small farm sector.
Rather than correcting market imperfections, as the classical vision dictates, land
reform is part of an effort to counterbalance market forces, which, if left to the sole
forces governing land distribution, would lead to the eviction of the most vulnerable
groups from access to land.

Beyond mere economic concerns, land reform as presented in the guidelines is
part of an overall strategy for governments which “espouse the principle of poverty
reduction above all else” (Ibid: 21). As we shall see later, such a formulation is close
to human rights language as it seems to refer to the obligation to fulfil economic,
social and cultural rights of people (including the right to food)."

In that light, access to land not only fulfils economic purposes at individual and
country levels but also contributes to the fulfilment of social development. Land is
recognised not only as an economic asset but as a source of identity, empowerment
and dignity for the population in general and for vulnerable, marginalised, groups
in particular. The EU land guidelines explicitly link the aspect of empowerment
to the legal recognition of customary rights, in particular the common property
of resources: “Common property resources are of particular importance to the

10 The obligation to fulfil a given human right means that governments must commit to devoting as
many resources as possible to the fulfilment of this right among their population.
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income of poorer groups. Where such rights are clearly recognised and enforced,
this control over local resources and their associated economic opportunities
contribute for further sustainable management and improved rural livelihood”

(Ibid: 4).

In addition, the guidelines clearly explain the numerous possible flaws of a policy of
land titling, although they recognise that such a move can still be beneficial in some
circumstances (Ibid).

According to the guidelines, as discussed above, the prime objective of government
should essentially be geared towards correcting social and economic forces that
are detrimental to the access to land of poor and vulnerable groups, as well as
providing a framework for transparent land management and governance. That is
the reason why the guidelines insist on land policy reform and not only on land
policy. They have been conceived as a tool to support land policy and land policy
reform processes in developing countries.

The need for land policy reform which, in the context of the guidelines, can be
understood as land tenure reform, stems from various possible causes:

i) a desire to correct historical inequities or inefficiencies, and to
bridge legality and legitimacy, by recognising legitimate informal
or customary rights; ii) the withdrawal of tight state control over
land and establishment of individual or family property rights and
associated legal and administrative systems to recognise and manage
them,; iii) an increasing level of cash-based land transactions with
greater attention paid to ways of encouraging tenancy and other
forms of enabling access to land : iv) recognition of the need to
provide more secure rights for women and other vulnerable groups
using an approach based on pragmatism rather than ideology, and v)

recognition and/or restitution of native titles. (Ibid: 10)

The multidimensional nature of land rights calls for a multi-disciplinary, multi-
sector, land reform policy encompassing land legislation, land administration,
the management of land rights and land use planning. Institutional aspects are

EU Land Policy And The Right To Food
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particularly crucial. Land policy reform, to be efficient, needs to implement a new
legal and institutional framework.

As land rights are embedded in a set of norms at the heart of society, any attempt
to reform land policy or the land tenure system has deep institutional implications.
In that respect, the guidelines carefully point out the complexity and far ranging
consequences of reform. Land policy reform relies on both existing rights and the
institutions that enforce them, be they formal or informal (customary). The key
issue is to give such institutions the legal status they often lack to ensure the security
of the land rights they administer. Government must also make sure that those
grassroots institutions operate in a transparent manner and are able to formulate
clear rules. Institutional capacity strengthening is hence an important part of land
policy reform, as advocated by the EU guidelines.

Furthermore, the bridge between the customary and legal systems can only be
established by official bodies at the local level. Local governments must play that
role by ensuring that existing grassroots institutions have the means and power
of guaranteeing security of land rights and by confirming the legal aspect of such
rights. National governments, beyond designing the general strategy for land policy
reform, must provide the general legal framework in which land rights are to be set,
and agree to devolve a great deal of authority to local governments concerning land
issues. In that respect, land policy reform coincides with decentralisation and with
the concept of subsidiarity .

In some cases, when a ‘reformist’ attitude is not sufficient, national governments
might consider more assertive measures and take charge of the process: “In cases
it may not be possible to correct extensive inequalities through market-based
mechanisms, state led agrarian reforms may still be necessary” (Ibid: 17).

But to be efficient and sustainable the action of national and local governments
towards the reform of land policy must rely on a participatory approach as a key
principle:

There are many stakeholders in the land tenure debate.
Governments need to listen to and engage with different actors,
and understand the diverse range of interests at stake, providing
them with a platform for discussion of policy options. If tenure
policy is to be effective on the ground it needs to ... be “owned”
by the many land users which it will affect. Strong political
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support for the reform is needed which has to be built over time.
Supporting the interest groups campaigning for reform can
contribute to build ownership and political backing. (Ibid: 18)

The participatory approach to land policy reform is interesting because it does not
necessarily seek consensus at all cost among all stakeholders, as that would not
necessarily be a strong basis for operational measures if the consensus that was
found were to be too vague or too narrow. Rather, the guidelines recognise that the
reform aims at counterbalancing trends that are detrimental to poverty reduction,
and thus resisted by interest groups who perceive a loss from it. The participatory
approach advocated by the guidelines is geared towards building enough political
and social momentum in favour of reform so that any group willing to oppose it
would be overwhelmed by a majority of society. Along those lines, CSOs, and in
particular small farmers” organizations have an important role to play during the
whole reform process, from the design phase to implementation, to monitoring
and evaluation: “Organizations and movements of poor landless and land insecure
people should be considered as primary stakeholders in policy development and
implementation, and extra efforts (including resources) should be dedicated
towards supporting their participation, in order to ensure that land policy reform
brings about poverty reduction” (Ibid: 22).

The EU guidelines develop such a ‘political’ approach to land policy reform because,
as opposed to a ‘soft consensus’ approach, it is the only one that has a chance of
solving land conflicts in a way that preserves the livelihood of the most vulnerable.
Conflict resolution is at the heart of land policy:

Addressing conflicting claims will be a pre-requisite for any
land registration programme, to avoid repeated challenges and
disputes. Frequently, formal conflict resolution mechanisms are
weak, overburdened, inaccessible to rural people, and have a poor
understanding of local land rights. There is growing appreciation
ofthe need to recognize and strengthen mechanisms for resolving
disputes, using alternative dispute resolution techniques that
could be based on local structures and practices. (Ibid: 6).

Conversely, a sound land policy, notably in favour of refugees, can contribute to the
achievement of peace in war torn countries and regions, as shown by the example
of Cambodia, where “the resolution of land claims has supported post-conflict
recovery in rural areas” (Ibid: 7).
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At the end of the day, one can say that a sound land policy reform is conducive
to improving the whole governance system in a given country: sound arbitration
mechanisms are established, the poor are guaranteed the ability to exercise their
rights, institutions are made accountable, and publicity given to the reform measures
(through the media or other means) ensures that proper checks and balances are
in place.

Part I of the guidelines, the Policy Framework, clarifies the stand of the European
Commission on all contentious issues concerning land policy. From the various
observations made above, it appears that the EC is no advocate of a pure pro-market
approach to land reform, as the guidelines clearly stipulate that markets are not the
only means to achieve social ends. Market forces can be detrimental to the objective
of poverty reduction and favour land concentration or re-concentration in the
hands of the elite. On the issue of state intervention, the guidelines clearly favour
strong policy action taken by governments (at national and local level) within a
participatory framework. Vigorous land redistribution programmes handled by the
state are deemed necessary when ‘reformist, progressive approaches are inefficient.
The objective of social equity is mentioned as the first priority, even above economic
efficiency, although those two objectives are not contradictory per se. The most
important level of administration of land rights is clearly identified as the local
level, although central governments have a leading role to play in the design ofland
policies. In that respect, the guidelines differ from more ‘conservative’ approaches
taken by other donors and undeniably add value to the debate.

Another important aspect of the guidelines can be found in the second part,
“Operational Guidelines to Assess National Policies and Design an EU Response
Strategy” Such an ‘operational’ part is unusual in most policy documents on land
issues published by donors, which tend to focus on ‘socially desirable’ outcomes but
often fall short from identifying operational steps to obtain such results.

The operational guidelines have been written for donors - first of all EU member
states - in order to give them tools to design their strategy in support of land policy
reform . However, they can also be useful to national governments willing to embark
on land reform as they formulate a number of methodological recommendations.
This possible dual reading of the operational guidelines is at times a bit confusing as
it tends to blur the limits between national governments and donors responsibility.

The operational guidelines identify six steps which should be implemented by
donors interested in supporting land policy reform in developing countries:

EU Land Policy And The Right To Food



e Identification of key development challenges linked to land and
natural resources

o Analysis of the policy, legislation and institutional framework
o Identification of opportunities for changes in land policy

e Appraisal of the adequacy, affordability and sustainability of land
intervention

¢ Definition of a response strategy and a set of intervention

¢ Monitoring and evaluation.

Such a methodological approach stresses the importance of :

1) Assessing the situation and the state of the debate, to see whether there is a need
to become involved in such an issue, whether there are opportunities for change,
and where the most appropriate actions are;

2) Conducting extensive research and studies prior to the definition of a donor (or
national government) strategy for land policy reform and during its implementation.
The first four steps of the approach aim at dealing with the fact that land reform
is heavily contingent on local realities and any strategy must be based on a sound
knowledge of the local/national situation and its dynamics. The operational
guidelines formulate a series of questions for each step, in a check-list format.
Answering each question requests a careful assessment of local/national realities.

The fifth step, on the definition of strategy and intervention, proposes a set of
principles to be adopted by donors and a series of possible policy interventions
which may be supported. The proposed principles to be adopted by donors specify
the EU’s stance, as the European Commission sees it: in-depth dialogue, capacity
strengthening, awareness raising, consensus building and long-term commitment
are their main features. In addition, the donor principles recall the necessity for
donors never to support actions that result in the deprivation of vulnerable groups
(poor, women, ethnic minorities, tribal and indigenous people) from their access to
and control over land. Such language is very close to human rights concerns.

THE EU LAND PoLicy GuiDELINES AND HUMAN RIGHTS CONCERNS
As mentioned earlier, the EU task force on land issues was mandated to work on
policy reform. It was composed of land policy specialists who were asked to design a

set of guidelines meant to facilitate government intervention by providing them with
a policy framework and methodological tools. Such a ‘policy’ approach is based on

EU Land Policy And The Right To Food
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the benevolence of governments.' It differs from a Human Rights approach which
aims at encouraging governments to fulfil their obligations in regards to human
rights, obligations for which they are held accountable before their own people and
before the international community.

A Human Rights approach is based on internationally recognised texts which
stipulate the obligations of governments regarding human rights.!? The focus is to
raise general awareness about such texts and build sufficient momentum among
various stakeholders and the general public in order that governments really feel
they are accountable.

We have already mentioned that the EC and member states were not in favour of
adopting a human rights approach for the land policy guidelines and that only
after strong intervention from civil society during the e-consultation phase was a
human rights dimension introduced in the guidelines, despite its being kept to a
minimum.

This dimension is summarised in the guidelines as follows: “While access to land is
not recognised as a human right as such, it may be considered as a means to achieve
fundamental human rights, as defined by international conventions” (Ibid: 4).

Interestingly, in the second part of the EU guidelines, aimed at providing operational
tools to donors and governments, we can find the strongest human rights language:
“But property rights protected by the States should not result in the exclusion
of people from access to basic needs and rights” (Ibid: 20). In this sentence, the
European Commission recognises that basic human rights are of a higher nature
and must precede property rights.

Other sections of the EU guidelines also explicitly refer to human rights. On page
four of the document, one can find a reference to the right to food: “Access to land
is linked to some basic economic and social human rights, such as the right to
food”. Similarly, the document recalls another basic human right, which is central
as far as land issues are concerned, access to fair legal process : “Access to fair legal

11 One relies on the goodwill of governments to design and implement sound policies for the greater
good of the public.

12 Concerning the Right to Food, the most recent internationally recognised text is the Voluntary
Guidelines to Support the Progressive Realisation of the Right to Adequate Food in the Context of National
Food Security, adopted by the 127* session of the FAO Council, November 2004. It is an interesting
coincidence that the guidelines on the Right to Food were published at exactly the same time as the EU
guidelines on land policy!
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process represents a legitimate expectation associated with citizenship” (Ibid: 5)
and further on the same page: “Democratic states need to guarantee the rights and
assets of every citizen, even the poorest."* This may imply the need for innovative
legal framework and institutions to ensure the law is accessible to poor farmers,
indigenous people and vulnerable groups, and that their rights are fairly taken into
account”.

Further on, the necessity to pay special attention to the rights of vulnerable groups
is again clearly asserted (Ibid: 19): “The rights of minorities and indigenous peoples
are to be adequately recognised”. That echoes the analysis on page five according
to which “The case of indigenous people and some minority groups illustrates
how, in many countries, land rights are closely related to the fundamental rights of
citizens”

Concerning gender, the guidelines stipulate that “The main legal requirements are to
establish women’s right to hold property and recognition of the principle of spousal
co-ownership” (Ibid: 5). In that matter the guidelines also put the emphasis on the
need to reform inheritance laws because inheritance practices often determine, the
reality of women’s actual entitlement to land.

Concerning the right to food, the guidelines make a greater contribution to their
promotion than the passing reference on page four would at first suggest. Such
a contribution is mainly implicit and should be clearly recognised by any group
willing to use this document to promote the right to food.

The Voluntary Guidelines to Support the Progressive Realisation of the Right to
Adequate Food in the Context of National Food Security, adopted by the FAO
Council in 2004, contain a section on ‘Access to resources and assets. Guideline 8-B
is devoted to land:

States should take measures to promote and protect the security
of land tenure, especially with respect to women, and poor
and disadvantaged segments of society, through legislation
that protects the full and equal right to own land and other
property, including the right to inherit. As appropriate, States
should consider establishing legal and other policy mechanisms

13 The phrase “even the poorest” is not the best language, as it would have been preferable to use the
phrase “above all the poorest” to be consistent with the focus on eliminating poverty, as mentioned
above.
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consistent with their international human rights obligations and
in accordance with the rule of law, that advance land reform
to enhance access for the poor and women. Such mechanisms
should also promote conservation and sustainable use of
land. Special consideration should be given to the situation of
indigenous communities.

Guideline 8-B emphasises security of land tenure for the vulnerable as well as land
reform to improve access to land for women and the poor. Both points are at the
heart of the EU guidelines on land policy, as we have seen previously.

According to international human rights standards in general, and the right to food
in particular, the obligations of States regarding basic rights are to respect, protect
and fulfil.

On the obligation to respect, it appears that the EU guidelines on land policy reform
adopts a strong stand as they indicate that, among key principles to be followed
by donors: “donor support to land reform should in no case result in further
deprivation for women and poor people from access to and control over land, nor
in the dispossession or eviction of ethnic minorities or tribal and indigenous people
from the territory they traditionally occupy” (EU, 2004: 32).

On the obligation to protect, the guidelines make a significant, albeit indirect,
contribution, when they put the emphasis, as we have seen, on counterbalancing
economic and social trends that usually result in weakening the security of
land tenure of vulnerable groups. The proposed approach granting legal status
to ‘customary rights’ goes along that line, as customary rights are often the sole
protector of vulnerable groups against encroachment on their territory by the elite
who are always ready to use any formal legal argument to support their claim on
land.

The obligation to fulfil is the most demanding of the EU guidelines for governments.
The obligation to fulfil is a complex concept. It encompasses the obligation for
governments to directly provide food to people who cannot do so by themselves
and are under direct control of the State (like prisoners), or in the case of disasters.
Furthermore, the obligation to fulfil also forces governments to provide the
maximum possible resources towards providing right to food among the general
population. This obligation makes governments accountable for their policies and
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their respective consequences on the right to food. Even if and when governments
respect and protect the right to food of their people, it is not enough. The obligation
to fulfil binds them to adopt policies with a clear priority in line with the right to
food for all. The EU guidelines on land policy press governments to adopt policies
in favour of small-scale agriculture and to establish a legal and governance system
conducive to the realisation of basic human rights, especially for the most vulnerable
segments of the population, including a realisation of the obligation to fulfil the
right to food.

Hence, if they are carefully considered and intelligently used, the EU guidelines
could prove to be a useful tool for the advancement of the cause of human rights,
and especially the right to food in developed countries.

However, there is a specific aspect of the right to food that is only partly covered
by the EU guidelines: international obligations of donors, and particularly EU
member states at whom the guidelines are specifically aimed. By restricting donor’s
involvement in land affairs to supporting sound land policy reform , the guidelines
bypass another dimension of their international obligations, that is the necessity
of intervention when the right to food for people, irrespective of their nationality,
is threatened. Such intervention could take the shape of sanctions inflicted by
governments who do not adequately fulfil their obligation as regards the right to
food for their people. In that respect, the EU could play a major role as a powerful
grouping of countries. By falling short of covering that aspect, the EU guidelines do
not fully recognise the collective responsibility of EU member states on the world
scene.
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5. Using the EU Guidelines: Implications for Advocacy

Since the EU guidelines were published in November 2004 through a Communication
by the Commission, very little attention has been given to them. It is practically
impossible to find them on the website of DG DEV. European Commission policy
documents on development - even on rural development - only scantly address
land issues and systematically fail to refer to the EU guidelines. When attempting
to find the guidelines with major search engines on the Web, one is lead to links for
civil society organizations, such as the Land Coalition or OXFAM, instead.

Such alack of publicity is very telling. It reflects the fact that the work of the task force,
although formally endorsed at the highest levels of EU governance (Commission,
Council and Parliament) is not actually owned by the EU system. The point of view
of the task force, as we have seen, slightly diverges from the point of view of other
donors through its political flavour.

The guidelines have not been translated into the EU official languages and publicity
has been kept minimal. In 2005 DG DEYV stated its intention to accelerate the
diffusion of the guidelines but with no apparent concrete steps taken to realise that
intention.

In developing countries, advocacy groups wishing to promote sound land
policy reform in an attempt to enhance the realisation of the right to food could
make use of the EU guidelines. Each delegation of the EU was informed of the
Commission Communication of the guidelines in 2004. This document, although
non-prescriptive, provides a good yardstick to evaluate the intervention of the
Commission and EU member states in developing countries. In the many donor
coordination groups currently in place in various countries and in other donor
fora, the Commission and other EU member states should refer to the guidelines
as a basis to design their engagement strategy. Advocacy groups should take every
opportunity to remind the Commission and member state representatives of their
existence.

In EU countries, advocacy groups should take their government to task on their
responsibility to follow up on the guidelines. They should be reminded that their
obligations and regards to the right to food, as it also bears a collective dimension
within the family of EU member states.
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LAND PoLicy WoRKING PAPER SERIES

The Land Policy Working Paper Series is a joint publication of the Belgian Alliance
of North-South Movements (11.11.11) and the Transnational Institute (TNI). Activist
researchers from various non-governmental research institutions have come together to
carry out this collective undertaking.

Three quarters of the world’s poor are rural poor. Land remains central to their autonomy
and capacity to construct, sustain and defend their livelihoods, social inclusion and
political empowerment. But land remains under the monopoly control of the landed classes
in many settings, while in other places poor peoples” access to land is seriously threatened
by neoliberal policies. The mainstream development policy community have taken a
keen interest in land in recent years, developing land policies to guide their intervention
in developing countries. While generally well-intentioned, not all of these land policies
advance the interest of the rural poor. In fact, in other settings, these may harm the interest
of the poor. Widespread privatisation of land resources facilitates the monopoly control of
landed and corporate interests in such settings.

Local, national and transnational rural social movements and civil society networks and
coalition have taken the struggle for land onto global arenas of policy making. Many of
these groups, such as Via Campesina, have launched transnational campaigns to expose and
oppose neoliberal land policies. Other networks are less oppositional to these mainstream
policies. While transnational land campaigns have been launched and sustained for the
past full decade targeting international development institutions, there remains less
systematic understanding by activist groups, especially their local and national affiliates,
about the actual policy and practice around land issues by these global institutions.

It is in the context of providing modest assistance to rural social movements and other civil
society groups that are engaged in transnational land campaigns that this research has been
undertaken and the working paper series launched. It aims to provide a one-stop resource to
activists engaged in global campaigns for progressive land policy reforms. The research covers
analysis of the policies of the following institutions: (1) Food and Agriculture Organization
of the United Nations (FAO); (2) World Bank; (3) European Union; (4) International Fund
for Agricultural Development (IFAD); (5) UK Department for International Development
(DFID); (6) Belgian Development Aid; (7) German Technical Assistance (GTZ); (8) Australian
Aid (AusAid); (9) Canadian International Development Assistance (CIDA).

The research is coordinated by Jun Borras (TNI), Jennifer Franco (TNI), Sofia Monsalve

(Food First Information and Action Network, FIAN - International Secretariat), and
Armin Paasch (FIAN - German section).
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PascaL BERGERET, PhD, is an agro-economist specialising in farming systems and
policy research. He has worked in Nepal, Cameroon and Vietnam. He was involved
in the FAO sponsored intergovernmental group for the elaboration of voluntary
guidelines on the right to food. He is presently Deputy Head for research and
innovation at the French Ministry of Agriculture.

11.11.11 is a coalition of the Flemish North-South Movements. It combines the
efforts of 90 organisations and 375 committees of volunteers who work together to
achieve one common goal: a fairer world without poverty.

www.11l.be

TRANSNATIONAL INSTITUTE

Founded in 1974, TNI is an international network of activist scholars committed
to critical analyses of the global problems of today and tomorrow. It aims to
provide intellectual support to grassroots movements concerned to steer the world
in a democratic, equitable and environmentally sustainable direction. In the spirit
of public scholarship, and aligned to no political party, TNI seeks to create and
promote international co-operation in analysing and finding possible solutions
to such global problems as militarism and conflict, poverty and marginalisation,
social injustice and environmental degradation.

www.tni.org
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