
International  regulatory 
 cooperation and the  public good

How “good regulatory practices” in trade agreements erode 
 protections for the environment, public health, workers and consumers





International  
 regulatory cooperation  

and the public good
How “good regulatory practices” in trade   

agreements erode protections for the environment,   
public health, workers and consumers



Imprint

International regulatory cooperation and the public good

Publishers:

PowerShift – Verein für eine ökologisch-solidarische Energie- & Weltwirtschaft e. V.
Greifswalder Str. 4, 10405 Berlin
Tel.: +49 30 30 882 192
E-Mail: louisa.prause@power-shift.de
https://power-shift.de

Canadian Centre for Policy Alternative, CCPA
CCPA National Office
141 Laurier Ave. West, Suite 1000  
Ottawa ON, Canada K1P 5J3
Tel.: 613-563-1341
E-Mail: ccpa@policyalternatives.ca
https://www.policyalternatives.ca/

Co-Publishers:

Bund für Umwelt und Naturschutz Deutschland, BUND
Corporate European Observatory, CEO
Institute for Agriculture and Trade Policy, IATP
LobbyControl
The Centre for Research on Multinational Corporations (SOMO) 
Transnational Institute, TNI

Author: Stuart Trew, Canadian Centre for Policy Alternatives 
Editorial staff: Louisa Prause, Alessa Hartmann, 
Layout and typeset: Tilla Balzer | buk.design

Berlin, April 2019

ISBN: 978-3-9818609-0-0

PowerShift e. V. is based in Berlin and works on international trade, raw materials and cli-
mate policy. Global inequality, climate catastrophe, exploitation - the problems of today ś 
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 CBI Confidential Business Information
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 CERT Canada Europe Roundtable for Business
 CETA EU-Canada Comprehensive Economic and Trade Agreement 
 CEUTIA Canada EU Trade Investment Association
 COOL Country of Origin Labelling 
 CPTPP Comprehensive and Progressive Agreement for Trans-Pacific Partnership
 CUSFTA Canada-U.S. Free Trade Agreement
 EC European Community (not European Commission)
 ECP Electronically controlled pneumatic braking system
 ECTI EU-Canada Trade Initiative 
 EFSA European Food Safety Authority 
 EPA Environmental Protection Agency
 EU European Union 
 FTA Free Trade Agreement
 GATT General Agreement on Tariffs and Trade
 GMO Genetically Modified Organism
 GRP Good Regulatory Practices
 HPR Hazardous Products Regulations (Canada)
 LLP Low-level Presence (usually referring to non-approved GMOs in grain shipments)
 MOU Memorandum of Understanding
 MRL Maximum Residue Level
 NAFTA North American Free Trade Agreement
 NTM Non-tariff Measure
 OECD Organisation for Economic Cooperation and Development
 OMB U.S. Office of Management and Budget
 OIRA U.S. Office of Information and Regulatory Affairs 
 PMRA Canadian Pest Management Regulatory Agency
 RCC Canada-U.S. Regulatory Cooperation Council
 RCF EU-Canada Regulatory Cooperation Forum
 REACH Registration, Evaluation, Authorisation and Restriction of Chemicals (EU regulation)
 RIA Regulatory Impact Analysis 
 RPS Regulatory Partnership Statements (EU-Canada)
 SDS Safety Data Sheet
 SME Small and medium sized enterprise
 SMS Safety Management System (Canada)
 SPS Sanitary and Phytosanitary Standards
 TBS Treasury Board Secretariat (Canada)
 TBT Technical Barriers to Trade 
 TEC Transatlantic Economic Council
 TIEA EU-Canada Trade and Investment Enhancement Agreement
 TTIP EU-U.S. Transatlantic Trade and Investment Partnership
 UAW United Auto Workers
 USMCA United States–Mexico–Canada Agreement (U.S. name for the renegotiated NAFTA)
 WTO World Trade Organisation

Glossary



1. Introduction

8

countries to meet their Paris Agreement tar-
gets. More forceful action will be needed on all 
these fronts — even if that action creates new 
trade barriers.

Since the 1995 founding of the World Trade 
Organization (WTO), environmental NGOs 
and public interest watchdogs have warned 
that overly restrictive language in the WTO 
agreements unfairly constrains the policy op-
tions available to governments for conserving 
animal and plant habitats, eliminating pollu-
tion, reducing greenhouse gas emissions and 
taking toxic chemicals out of our consumer 
products, among other public interest priori-
ties. While some progress has been made to 
remedy this imbalance in newer free trade 
agreements — through the inclusion of envi-
ronmental, labour and sustainable develop-
ment chapters, for example — big business has 
lobbied successfully for other, less-discussed 
provisions and chapters that institutionalize 
an ideology of deregulation.

This report focuses on the significant threats 
to precautionary environmental, labour, con-
sumer and public health policy from regulato-
ry cooperation and “good regulatory practices” 

Regulation gets a bad name in much of the 
world today. Business lobbies have success-
fully equated it in many people’s minds with 
just so much “red tape”. Government-imposed 
rules on how things are made, how services 
are delivered and what products have no 
place on the market at all are said to ham-
per business competitiveness. Precautionary 
measures aimed at safeguarding people’s 
health, or the health of fragile water bodies 
and ecosystems, are labelled unfair barriers to 
trade and investment — a claim made increas-
ingly over the past quarter-century of corpo-
rate globalization. 

At the same time, the need for stronger, and 
more precautionary, regulations has  never 
been clearer. New science on the effect of 
chemicals on human and animal bodies 
strongly suggests we should be much more 
strictly controlling certain compounds in pes-
ticides, cosmetics and other products — or 
taking those products off the market while 
we fully assess their risks. Our oceans are 
awash with plastic products nobody needs. 
And it’s now obvious that market-based car-
bon trading schemes cannot, on their own, 
lower greenhouse gas emissions enough for 

Plastic products increasingly pollute seas and beaches Photo: Dustan Woodhouse on Unsplash
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chapters within the EU-Canada Economic and 
Trade Agreement (CETA), US–Mexico–Canada 
Agreement (USMCA), and the currently parked 
EU-U.S Transatlantic Trade and Investment 
Partnership (TTIP).1 It will be argued that, while 
international regulatory cooperation is often 
pitched to governments and the public as in-
nocuous or beneficial, the terms under which 
this cooperation takes place belie its real func-
tion as a further entrenchment of corporate 
bias in the globalization project. “Good regu-
latory practices” can, and are intended to, de-
lay or distract the public and decision-makers 
from introducing more democratic and sus-
tainable economic and social policy. 

Typically, regulatory cooperation and “good 
regulatory practices” chapters in trade agree-
ments require governments to institution-
alise voluntary or mandatory arrangements 
through which public servants in different 
countries can and in some cases must work 
together, usually in close collaboration with 
industry, to reduce or eliminate differences in 
domestic laws, policies, standards, regulations 
and testing procedures — including health, en-
vironmental and consumer protections — that 
are said to impede trade. This trade bias in the 
regulatory process has roots in U.S. law, but it 
has since been elaborated in a set of regula-
tory best practices developed within the Or-
ganisation for Economic Cooperation and 
Development (OECD) and at the WTO. 

One important tenet of “good regulatory 
practice” is that regulation should be based 
on “risk management”, meaning that its ob-
jective is limited, and it is justified by cur-
rently available scientific evidence. As the 
risk-based regulatory framework has evolved, 
it has come to also require regulators to mini-
mize the costs, or “burdens” on business, con-
sider how they might regulate in ways that 
encourage trade and innovation, and adopt 
international standards or practices wherever 
possible. These tenets attempt to strip politi-
cal or ethical considerations from government 
rule-making and are, in a fundamental way, di-
rectly opposed to the precautionary principle, 
which states: “When an activity raises threats 
of harm to human health or the environment, 
precautionary measures should be taken 
even if some cause and effect relationships 
are not fully established scientifically. In this 
context the proponent of an activity, rather 
than the public, should bear the burden of 
proof” (emphasis added).2

“Good regulatory practices” (GRP) are there-
fore, at once, an ideology of how and when 
government should intervene in the market 
(to protect people or nature, for example), a 
set of institutional arrangements for regulat-
ing in a pro-business way and in cooperation 

with other governments, and a new privileged 
space for multinational corporations to inter-
vene in national rule-making, frequently and 
at the earliest stages. This report begins by 
exploring the roots of “good regulatory prac-
tices” ideology in the WTO, OECD and U.S. law. 
It then examines how GRP-based regulatory 
cooperation has functioned between Canada 
and the United States and compares that to 
the expected functioning of similar bodies in 
the concluded CETA and proposed TTIP and 
USMCA agreements. Following this, we con-
sider what business lobbies have said they 
hope to get out of transatlantic regulatory co-
operation.

The report concludes by considering the ben-
efits of precaution and regulatory leader-
ship, along with some alternative forms that 
international regulatory cooperation could 
take that are not based on the deregulatory 
GRP ideology. The findings here should be 
of special interest to European policy-mak-
ers, activists and the public as the European 
Commission sets out to revive the stalled TTIP 
negotiations — even as opposition to the rati-
fication of CETA with Canada remains strong. 
But the report should also resonate in North 
America where policy-makers will soon de-
bate the ratification of a NAFTA replacement 
that includes the most aggressive, short-
sighted “good regulatory practices” chapter 
negotiated to date.

Protest against Free Trade Agreements in Germany  
Photo: CETA und TTIP stoppen on flickr
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“Good regulatory practices” (GRP) are a rela-
tively new feature of modern free trade agree-
ments. But as an ideology for how to govern, 
GRP have a long pedigree in world trade ne-
gotiations. As tariff levels fell dramatically after 
the founding of the WTO in 1995, one cat-
egory of non-tariff measures (NTMs in WTO 
lingo) called “regulatory barriers to trade” rose 
to the top of the priority list for multinational 
corporations. Developed countries, on behalf 
of their larger industries and exporters, be-
gan to amplify complaints, expressed in GATT 
negotiating rounds dating back to the 1970s, 
that food and product safety standards, public 
health measures and environmental protec-
tions that were stricter, or simply different, in 
some countries than in others were creating 
burdens on business, introducing market inef-
ficiencies and limiting trade. 

The WTO’s World Trade Report 2012 summa-
rises the situation this way:

“More than any other NTMs, [technical 
regulations and food and animal safety 
standards] prompted by legitimate public 
policy objectives can have adverse trade 
effects, leading to questions about the 
design and application of these mea
sures…. Essential policy aspirations, such as 
ensuring the health, safety and wellbeing 
of consumers, for example, may have ad-
verse trade effects considered by some 
parties as indefensible on public policy 
grounds.” 3 (Emphasis added.)

To reduce the potential for “regulatory bar-
riers” to interrupt the flow of goods across 
borders, the WTO agreements on technical 
barriers to trade (TBT) and sanitary and phy-
tosanitary standards (SPS — essentially animal 
and human health measures related to food 
production and trade) require member states 
to adopt international standards wherever 
possible (Art. 2.4 of the TBT and Art. 3 of the 
SPS),4 avoid discrimination between domestic 
and imported “like” products, and make sure 
technical regulations are not “more tradere
strictive than necessary to fulfil a legitimate 
objective” (Art. 2.2 of the TBT). The TBT and 
SPS agreements further require WTO mem-
ber states to give advance notice of new rules 
to other members, grant access to the scien-
tific basis for those rules and provide an op-
portunity for those members to comment 
prior to the rules coming into effect. 

Under these binding international rules, WTO 
member states have successfully challenged 
European bans on the use of hormones in pig 
and cattle rearing, country-of-origin labelling 
(COOL) of meat products in the United States, 
Canadian procurement measures aimed at in-
creasing renewable power in the province of 
Ontario, and EU policies that restrict the im-
portation of genetically modified organisms 
in crops and food. These and other exam-
ples demonstrate how, in practice, the WTO 
agreements can serve a deregulatory pur-
pose affecting food, consumer product and 
environ mental protections. 

However, government interventions at the 
WTO are time-consuming and expensive — fi-
nancially, in terms of legal and other bureau-
cratic costs, and also politically. At the same 
time, despite the enforceability of WTO Dis-
pute Settlement Body decisions, countries 
can, and sometimes do, more or less ignore 
the adverse ruling, as the EU did after WTO 
decisions against its GMO and beef hormone 
policies. The GATT’s general exceptions for 
measures protecting public morals, human 
or animal health and the conservation of ex-
haustible resources (Article XX) also provide 
some cover for countries wanting to set high-
er standards of protection (e. g. strong public 
health warnings on cigarette boxes), prohibit 
imports for ethical reasons (as Europe has for 
Canadian seal products) or otherwise stray 
from international benchmarks (e. g. by main-
taining higher minimum residue limits for 
pesticides), as long the WTO members can 
show that the measures are not disguised re-
strictions on trade. 

In response, and as supply chains have be-
come more globalised over the past two to 
three decades, international business lobbies 
have increased their advocacy of regulatory 
coherence and cooperation, and the inter-
nationalisation of so-called good regulatory 
practices, which include a right for industry 

2. Origin and internationalisation of “good 
regulatory practices”

“What corporate lobby groups would 
like most is a means —  preferably an 
 enforceable one — of pre- empting, 
 forestalling or  weakening pro- 
consumer or pro- environment  policies 
and  regulations  before they are ever 
 implemented, avoiding the need to 
later challenge them at the WTO as 
 burdensome trade  barriers.”
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In particular, the OECD recommended that 
public regulators should ask themselves ten 
questions before deciding how or whether to 
regulate in the first place, or if perhaps there 
was a voluntary, corporate-favoured solution to 
the same problem. The questionnaire, an early 
international template for what would become 
known as regulatory impact assessments, in-
cluded “is government action justified?”, do 
the “benefits of regulation justify the costs?”, 
and “have all interested parties had the oppor
tunity to present their views?” In a background 
note on the checklist, under the question about 
there being a justification for government ac-
tion, the OECD states: “Markets should always 
be considered as an alternative to government 
action, and the capacity of the private sec
tor and individuals to deal with the problem 
should be assessed” (emphasis added).8

At the third triennial review of the TBT commit-
tee in November 2003, member states agreed 

“that for a Member to achieve good regulatory 
practice and to comply with the Agreement 
at the domestic level, it may be necessary…to 
establish administrative mechanisms to en
sure that all relevant bodies are aware of and 
understand their obligations under the Agree
ment and know how to comply with them”.9 
This is achieved in Canada currently by cabi-
net directives on regulation overseen by the 
Treasury Board Secretariat (TBS), by the Office 
of Information and Regulatory Affairs (OIRA) 
within the Office of Management and Budget 
(OMB) in the United States, and in a less cen-
tralised way by the Regulatory Scrutiny Board 
of the European Commission, the Directorate 
General for Internal Market, Industry, Entrepre-
neurship and SMEs, and the Vice-President in 
charge of Better Regulation, Interinstitutional 
Relations, the Rule of Law and the Charter of 
Fundamental Rights.10 

stakeholders to intervene in the regulatory 
process as early and as often as possible. What 
these lobby groups would like most is a 
means — preferably an enforceable one — of 
pre-empting, forestalling or weakening pro-
consumer or pro-environment policies and 
regulations before they are ever implemented, 
avoiding the need to later challenge them at 
the WTO as burdensome trade barriers. As a 
shared priority of the influential QUAD govern-
ments in earlier GATT negotiations (the United 
States, Canada, Europe and Japan), the ques-
tion of how to enforce trade-friendly rule-mak-
ing, as now codified in the WTO agreements, 
was put high on the agenda of the TBT Com-
mittee made up of WTO member state repre-
sentatives, which continues to emphasise GRP 
in meetings to this day. 

2.1 Regulatory priorities of the 
WTO and OECD
During the TBT Committee’s first triennial 
meeting in November 1997, participating WTO 
member states “reiterated that good regula
tory practice for the preparation, adoption 
and application of technical regulations was 
a priority for Members to facilitate trade”. In 
outlining what GRP means, the commit-
tee noted “the importance of avoiding the 
promulgation of national technical regula
tions where they were not necessary, limit
ing them to their specific requirements and, 
in accordance with the relevant provisions 
of the [TBT] Agreement, aligning them with 
inter national standards” (emphasis added). 
The committee further noted that member 
states should “consider all options available 
consistent with the Agreement” in the prepa-
ration of technical standards, “bearing in mind 
that in accordance with Articles 2.2 and 2.3 a 
technical regulation shall not be more trade 
restrictive than necessary to fulfil a legitimate 
objective”. (G/TBT/5, paras. 23, 24). 

Many of these ideas were themselves based 
on an OECD checklist published in 1995, the 
year the WTO was established, which recom-
mended ways that governments could keep 
on top of “intensified economic competition” 
from globalisation and new technologies in 
an era of shrinking government and budget-
ary restraints.5 Governments, having cut the 
size of their public sectors (at the urging of 
the OECD, World Bank and International Mon-
etary Fund, we should add),6 “must learn to 
do more with less”, said the OECD. This might 
include “upgrading the legal and factual ba
sis for regulations, clarifying options, assisting 
officials in reaching better decisions, estab
lishing more orderly and predictable decision 
processes, identifying existing regulations 
that are outdated or unnecessary, and mak
ing government actions more transparent”.7

International trade is a major driver of the increase in sea and  
air freight transport Photo: Fancy Crave on Unsplash
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through the development of common ap-
proaches and methodologies for assessing 
risk. As the OECD notes in an undated report 
from the late 2000s:

“Governments need to assess and manage 
risk when developing policy options that 
include regulations. Consider the example 
of climate change. Markets for permits, 
emissions trading, and other instruments 
will need regulatory frameworks to func
tion. Political pressures for action may 
generate regulatory proposals for water 
resources, energy efficiency, land use, 
power generation, and transport, to name 
a few. Without proper controls in the regu
latory process, compliance costs could 
undo years of careful reform. The regula
tory process, including [regulatory impact 
analysis], can play a key role in achieving 
policy coherence.” 16

Certain governments, including Canada and 
the European Commission, have enthusiasti-
cally internalised the “good regulatory prac-
tices” mantra, with all its industry-friendly 
deregulatory pressures. The OECD reports 
that in the ten years following WTO ratifica-
tion, the adoption of regulatory impact analy-
sis in OECD member countries tripled — from 
ten to 30 countries.17 At home, Canada has 
voluntarily adopted strict interpretations of 
the WTO’s TBT and SPS agreements’ trans-
parency, notification and non-discrimination 
provisions in the government’s domestic 
regulatory policies and has pursued WTO+ 
regulatory and food standards provisions in 
major recent international trade agreements 
including, as we will see below, CETA and the 
USMCA.18 

2.3 From “smart regulation” to 
the “innovation principle”
In Canada, at around the time of the third tri-
ennial TBT Committee meeting in 2003, the 
government launched a regulatory review 
process called “Smart Regulation”, which 
was followed closely in the EU by the “Bet-
ter Regulation” agenda. The Canadian review 
was led by an external advisory committee 
made up of industry, academics and NGOs, 
with one representative a former head of 
the OECD’s programme on regulatory re-
form. In 2004, the committee made several 
sector-specific recommendations for how 
the government should adapt its regulation 
practices to match what it claimed to be the 
global economic realities at the time. Those 
recommendations included the adoption in 
Canada of U.S.-style, OECD-supported risk 
and cost-benefit analyses of all new rules.19 
Risk to public health or the environment, 
however, would take a back seat to other 

Furthermore, the committee noted the role 
that regulatory impact assessments can play 
in determining how member states might fa-
vour non-regulatory solutions to fulfil legiti-
mate objectives (related to human health, the 
environment, etc.), and consider equivalency 
of measures with other member states rather 
than holding those states to potentially strict-
er domestic standards. The committee invit-
ed governments to share their experiences 
of GRP and equivalency with the committee 
for future discussions (G/TBT/18, paras. 8-14). 
In 2017, the WTO held thematic sessions on 
GRP, conformity assessment and risk assess-
ment; a TBT Committee side-event in Chile on 
international regulatory cooperation included 
presentations from Canada, New Zealand, the 
OECD, Chile and the LEGO company.11

2.2 The globalisation of U.S. 
regulatory policy
It’s important to note here that the OECD 
guidelines for GRP, in particular the empha-
sis on impact assessments, are derived from 
U.S. norms and law including the 1974 Trade 
Act (with its incorporation of all-business ad-
visory committees in the development of 
U.S. trade policy) and Executive Order 12866 
(1993), which requires federal agencies to do 
a cost-benefit analysis and risk assessment of 
all proposed rules, including their impact on 
trade and “any adverse effects on the efficient 
functioning of the economy, private markets…, 
health, safety, and the natural environment, 
together with, to the extent feasible, a quan
tification of those costs”.12 In the U.S. system, 
department- and agency-level regulations 
are vetted by the OMB in an opaque process 
involving a trade-off between the political, 
technical, and policy ramifications of taking a 
specified action.13 

A 2008 study of these OMB reviews found 
“that more interest group lobbying is associ
ated with more regulatory change”, i. e. the 
rules as proposed by whichever federal agen-
cy are adjusted in the OMB process. “We also 
demonstrate that when only industry lobby 
groups lobby, we are more likely to see rule 
change; however the same is not true for 
public interest groups”.14 This research offers 
an example of how “good regulatory practic-
es” that are pitched to governments as a way 
to remove one type of political bias from the 
rule-making process in effect institutionalise 
another bias — that of not wanting to incur 
costs or disrupt the “free” market.15 

This is clearly the OECD’s preoccupation in its 
global campaign to harmonise regulatory pol-
icy and mechanisms not only among its own 
members but now with the Asia Pacific Eco-
nomic Cooperation (APEC) region, including 
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considerations, such as Canada’s attractive-
ness as a destination for biotechnology or na-
notechnology investment opportunities. 

At this point, Canadian environmental and 
public health advocates had been fighting an 
opaque and industry-dominated regulatory 
model in key areas such as biotechnology for 
at least a decade.20 Their pressure forced the 
government to establish an expert panel to as-
sess Canada’s biotechnology approval process. 
In 2001, the panel issued 58 recommenda-
tions for including precaution in the regula-
tory process, almost all of which were ignored. 
Instead, two years later, Canada published a 
muddled and self-contradictory framework 
on the precautionary principle that would 
guide regulators for years to come. “Precau
tionary measures should be cost effective”, it 
said, “with the goal of generating (i) an over
all net benefit for society at least cost, and 
(ii) efficiency in the choice of measures”.21 The 
Canadian Environmental Law Association re-
sponded that the government’s focus on cost-
benefit analysis, 

“does not deal with nonmonetary or 
difficultto quantify costs and benefits, 
nor with distributional issues (who bears 
whose costs) nor does it adequately deal 
with future interests. The Discussion 
Document also overlays an insistence on 
selecting measures that would be ‘least 
traderestrictive’, an approach that unduly 
restricts domestic Canadian decision mak
ers who might otherwise choose to stress 
safety, health or fairness.”22

European public interest watchdogs such 
as the Friends of the Earth Europe, Corpo-
rate Europe Observatory (CEO) and Lobby-
Control, among many others, have warned 
about similar sleights of hand within the Eu-
ropean Commission. A 2006 briefing note 
from CEO linked the Commission’s “Better 
Regulation” agenda to U.S.-style deregula-
tion as well as trade deals like the dormant 
Transatlantic Trade and Investment Partner-
ship (TTIP), which aim to replace the pre-
cautionary principle with regulatory impact 
assessments, cost-benefit analysis, “red tape 
reduction” and risk management.23 Like in 
Canada, the Commission’s “Better Regula-
tion” process was developed by an industry-
heavy 15-member working group with links 
to the GMO-farming and agribusiness lobby, 
tech giant Invensys, the coffeemaker Illy and 
a Polish business association linked to BUSI-
NESSEUROPE. Included in the package is an 
annual review of EU law in search of rules that 
can be weakened or eliminated, and a “fit-
ness check” for some laws to identify “exces
sive burdens, overlaps, gaps, inconsistencies 
and/or obsolete matters”.24 

When Jean-Claude Juncker became president 
of the Commission in 2014, the “Better Regula-
tion” project took on “an even greater deregu
latory push, not just on specific rules and laws 
which should be scrapped, but on how deci
sions are made about future laws”.25 “Better 
Regulation” was given more political weight 
through the appointment of a vice-president 
in charge of regulatory reform. A new Regu-
latory Scrutiny Board was established with 

“de-facto veto power” to approve or reject 
regulatory impact assessments produced 
by Commission agencies, similar to the role 
played by the OMB in the United States. The 
Commission emphasises stakeholder input 

“at every stage of the process”, notes the CEO 
report, adding that business almost always 
has greater capacity to engage with regula-
tory discussions due to having more money 
and other resources. Impact assessments in 
the U.K. have led to higher speed limits for 

“heavy goods vehicles” on single-carriageway 
roads, despite widespread concerns about 
safety, and the cancellation of a requirement 
that construction sites produce waste man-
agement plans.26 

Environmental and consumer groups in the EU 
are also fighting the adoption by the Commis-
sion of business proposals from the European 
Risk Forum for a so-called innovation princi-
ple, which states that, “Whenever legislation 
is under consideration its impact on innova
tion should be assessed and addressed”.27 The 
concept was developed by a list of chemicals, 
energy, tobacco and biotech companies and 
has the blessing of the Commission, whose in-
house think-tank issued a favourable opinion 
of the forum’s idea to legally require European 
regulators to prioritise the needs of industry 
and a competitive European market when 
 developing new rules.28 

Protests against TTIP in Belgium Photo: Global Justice Now on flickr
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Proponents of the innovation principle, which 
was formally adopted in mid-July 2018 by DG 
Research and by the European Parliament in 
December that year, say it would sit alongside 
the precautionary principle. In reality, and in 
the Canadian experience, the first cancels out 
the second, or at least severely restricts the 
ability of public agencies to act in a precau-
tionary manner.

The application of GRP in Canada and the EU 
is gradually shrinking the options available to 
regulators, who are required to emphasise the 
trade implications of all new environmental or 
other public interest measures in their OECD-
guided impact assessments, along with the 
potential “burden” on business of new rules 
or their effect on competitiveness, before tak-
ing any action. Stakeholder input, largely from 
business, is incorporated at multiple steps in 
the rule-making process, and countries are 
under increasing pressure to mutually accept 
each other’s standards, conformity assess-
ment (testing) procedures and technical regu-
lations as being more or less compatible. 

This process of harmonisation or mutual rec-
ognition can be innocuous in some cases. In 
others, where it is clear that standards or rules 
in one country are more informed by indus-
try preferences than by evidence of potential 
harm to human and animal health or the plan-
et, institutional forms of cooperation can have 
significant ramifications for the public good. 

As OECD countries internalised these pro-
business “good” regulatory practices, they 
also set out to advance corporate priorities in 
bilateral discussions beyond the WTO where 
the Doha Development Round was flounder-
ing. Governments and business lobby groups 
saw the potential to combine institutional reg-
ulatory cooperation with the new GRP man-
tra. In fact, the two processes are intimately 
connected in the eyes of the U.S. Chamber of 
Commerce, one of the most vocal proponents 
of regulating in the interest of supply chain ef-
ficiency above public protection.29 As we dis-
cuss in the following section, the co-evolution 
of regulatory cooperation and “good regula-
tory practices” in North America proves that 
the Canadian and U.S. governments see eye 
to eye with the business lobby on this point.
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Regulatory cooperation and the spread of 
“good regulatory practices” is advanced in 
Canada in large part due to its proximity to 
and integration with the U.S. economy. The 
Canada-U.S. Free Trade Agreement (CUSFTA), 
which came into force January 1, 1989, was at 
the vanguard of U.S. efforts to constitutional-
ise a global capitalist order based on U.S. law 
and norms.30 Subsequently, the NAFTA (1994) 
and creation of the WTO (1995) vastly expand-
ed the scope of trade obligations aimed at 
reducing or eliminating non-tariff barriers to 
trade and capital accumulation in areas such 
as finance, intellectual property, public pro-
curement, services (including public services) 
and other sectors of the economy.

As NAFTA aimed to lock in existing patterns 
of trade, investment and production in the 
 region, it resulted in a wave of corporate con-
solidation and amalgamation. In fact, this 
pooling of corporate ownership and market 
power into fewer and fewer hands in North 
America was arguably the most important 
 result of the agreement,31 much more so than 
increased trade flows, which reflected in-
creased intra-firm trade and more complex, 
cross-border supply chains much more so 
than new production.

To manage integration in the post-NAFTA pe-
riod, the U.S., Canada and Mexico created sev-
eral dozen technical working groups made 
up of policy and regulatory officials. These 
working groups are to be distinguished from 
two bodies established by NAFTA side agree-
ments: the Commission for Environmental 
Cooperation, which produced some very posi-
tive examples of trinational cooperation, and 
Commission for Labour Cooperation, which 
produced little of any importance for work-
ers in any country. Some NAFTA technical 
working groups continue to meet, including 
one devoted to pesticides regulation.32 Most, 
however, either soon or gradually stopped 
functioning in the decade following NAFTA’s 
ratification. 

Until the early 1990s, Canada showed poten-
tial to be a leader on environmental protection. 
In the free trade era, federal regulatory policy 
shifted to prioritise innovation (as discussed 
above) and tended to favour the adoption of 
U.S. norms wherever possible. The pesticides 
working group under NAFTA all but locked 
Canada and the U.S. into a common way of as-
sessing risks, registering new chemicals and 
uses, and setting maximum residue levels for 

crop protection products.33 The group, which 
works closely and almost exclusively with in-
dustry stakeholders (versus other members 
of the public), last met in 2018 to set another 
five-year work plan to further align approvals 
outcomes.34 In general, whether it was Health 
Canada, Environment Canada, the Canada 
Food Inspection Agency (CFIA) or the Pest 
Management Regulatory Agency (PMRA), 
markets took precedence over precaution in 
how potentially hazardous materials were to 
be regulated. As Canadian environmental law-
yer and professor David Boyd noted in 2015:

“New chemicals and technologies continue 
to be created and become widely used 
before their potentially harmful effects 
on human health and the environment 
are adequately studied or understood. 
Hydraulic fracturing, antibiotic resistance, 
nanotechnology, and replacements for 
brominated flame retardants offer recent 
examples where regulation has not kept 
pace with new developments.” 35 

Spending on environmental protection in Can-
ada peaked in 1993 at CAD $1.76 billion — the 
year NAFTA was signed — and dropped to 
CAD $1.27 billion by 2012, which undercuts the 
government’s ability to enforce its own laws.36 
This period overlaps with Canada’s “smart reg-
ulation” reforms described above, which pro-
moted more industry self-regulation (as in the 

3. Canada-U.S. regulatory cooperation in 
the NAFTA era

Pesticides used in industrial agriculture can have negative  
impacts on human health and the environment  
Photo: Jeff Vanuga on publicdomainfiles
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the Obama administration took office 2008. 
In 2011, the U.S. administration established 
bilateral regulatory cooperation councils with 
Canada and Mexico to reduce barriers to busi-
ness, improve the competitiveness of the 
North American economic platform, and align 
the three countries to a common regulatory 
method.

The Canada-U.S. Regulatory Cooperation 
Council’s (RCC) work is coordinated by a bina-
tional secretariat led by the Treasury Board 
Secretariat (TBS) in Canada and Office of In-
formation and Regulatory Affairs (OIRA) in 
the U.S. A Joint Action Plan was developed in 
2011 based on stakeholder input for priorities 
for cooperation. Work agendas in different 
economic sectors were selected using the fol-
lowing criteria: “potential for tangible benefits 
to businesses or consumers; support from im
pacted stakeholders; opportunity for a lasting 
solution to the immediate irritant; feasibility 
of delivery within a twoyear time frame; po
tential to enhance regulatory efficiency while 
preserving regulatory objectives; and poten
tial to serve as a model to develop transfor
mational tools or mechanisms for durable 
regulatory alignment that could be applied 
across sectors”.43 

Through this process, 29 initiatives were se-
lected for the RCC’s first two years in areas 
covering food safety (e. g. recognise the equiv-
alence of meat safety systems, mutually ac-
cept lab test results, and reduce certification 
requirements for meat and poultry trade), 
agricultural methods (e. g. align maximum 
residue limits and crop protection product ap-
provals, align veterinary drug marketing ap-
provals), road and rail safety, the containment 
and transport of dangerous goods, workplace 
chemicals labelling, air quality and emissions 
from locomotives, nanomaterials, and other 
areas. Alongside this sectoral work, Canada 
and the U.S. agreed to “[s]hare approach
es and tools being developed by Canada 
and the U.S.to assess and account for the 
needs of small businesses when developing 
regulations”.44

The cooperating, aligning and harmonising 
is done by working groups made up of senior 
relevant department officials and representa-
tives from regulatory agencies. While the gen-
eral working plans of these groups are publicly 
available, information on their meetings and 
stakeholder engagements is spotty. Some of 
the working groups appear to only report back 
to and hear from stakeholders during RCC 
stakeholder meetings, generally in Washing-
ton, D.C., about once every two years. Other 
groups, such as those working on chemicals 
management and crop protection, appear to 
cooperate very closely with industry.45

food processing and rail safety sectors) and a 
reduction of government inspections to focus 
on only the most risky businesses or business 
activities. 

Between 1994 and 1998, across the depart-
ments responsible for fisheries and oceans, 
health, environment and natural resources, 
scientific personnel were reduced by 17%, 
which included reductions in their capacity 
to assess toxic chemicals.37 In contrast, de-
spite a similar “risk assessment” process for 
regulating in the United States, the public 
there has, at least until recently, benefited 
from stricter enforcement of environmental 
law.38 For example, in 2012 the Environmental 
Protection Agency “hammered lawbreakers 
with over US$204 million in civil penalties…
and secured court judgments requiring de
fendants pay US$44 million in criminal fines”, 
writes Boyd.39

Canada’s auditor general recently reviewed 
the inspection activities of Environment and 
Climate Change Canada with respect to the 
release of toxic substances. The latest audit 
paints a picture of an understaffed depart-
ment trying to put out fires (metaphorically) 
and public controversies, and that rarely fol-
lows up on infractions, even on sites where 
fines were issued. The auditor general also 
slammed the agency for not basing its risk as-
sessments on risks to human or environmen-
tal health, but on the chance that a business 
would be in violation of the law.40 

With respect to chemicals used in agricultural 
production, a 2006 report from the David Su-
zuki Foundation found that Canada allowed 
many ingredients in registered pesticides that 
were banned in other OECD countries, includ-
ing known or suspected carcinogens and 
developmental toxins.41 The report claimed 
North American harmonisation efforts were 
a “driving force” behind changes to Canadian 
pesticide regulation. The problem was — and 
still is — that “both Canada and the U.S. fare 
poorly in protecting public health from pesti
cide risks in comparison to the European Un
ion and Australia”.42 

3.1 The Regulatory Cooperation 
Council
Despite the convergence of regulatory phi-
losophy and methodology in Canada and 
the U.S., differences in regulatory outcomes 
persisted as NAFTA grew older. At the urging 
of business, efforts were therefore made to 
re-emphasise regulatory cooperation in the 
mid-2000s coinciding with Canada’s “smart 
regulation” policy reform process. These trilat-
eral efforts, under the banner of the Security 
and Prosperity Partnership, were halted when 
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towards the establishment of a single ap
plication for crop protection products that 
will be accepted in both countries”), or the 
EPA and Environment and Climate Change 
Canada on reporting requirements and risk 
assessments for new and existing chemicals. 
This predetermined approach to coopera-
tion — where industry-driven goals are es-
tablished up front — creates barriers to good 
public engagement and input on the pro-
posals being discussed.

The 2014 Joint Forward Plan deepened both 
countries’ commitment to cooperation and 
alignment in general while adding new areas 
of sectoral collaboration. These included rail 
safety — after a series of derailments and ex-
plosions of tank cars carrying volatile oil, most 
tragically in Lac-Mégantic, Quebec (more be-
low) — aquaculture (e. g. cooperation in man-
agement of environmental impacts from 
fish farms and alignment of regulatory ap-
proaches) and toy safety. The document also 
committed to publishing detailed technical 
work plans within six months and continuing 
to discuss “horizontal” issues with respect to 
differences in regulatory policy and how coop-
eration activities are funded. 

In summary, while regulatory alignment ef-
forts between Canada and the U.S. have had 
mixed results and processes have evolved 
over time, in general we can see that volun-
tary mechanisms for dialogue are solidifying 
into stable institutions. Cooperation between 
regulators on both sides of the border is a de-
fault in many departments, guided by “good 
regulatory practices” enshrined in federal law 
in both countries. Much of this activity takes 
place outside the public view, but from the 
information we do have from certain working 
groups, we can find examples of where regu-
latory cooperation is undermining precaution-
ary rule-making in North America.

3.2 Cooperation case  
studies and their public interest 
outcomes 
Among the Canadian and U.S. government’s 
“success stories” for the RCC are some areas 
of convergence where both consumers and 
business stand to benefit. For example, the 
Canadian government has agreed to accept 
U.S. energy efficiency standards on air condi-
tioners, fridges and other appliances, which 
are higher than in Canada, and estimates this 
will save Canadian households about $1.8 bil-
lion CAD in energy costs by 2030 while saving 
manufacturers $1.5 billion CAD per year from 
having to meet just the one standard. Cana-
da has also agreed to match slightly stricter 
locomotive emissions caps in the U.S. for ni-
trous oxides and other particulate matter. 

The joint report on outcomes from the first 
two-year phase of the RCC lists only a few 
concrete achievements, including the crea-
tion of a common electronic gateway for phar-
maceutical and biological product approvals, 
progress on mutual recognition of each coun-
try’s animal disease zoning decisions, and a 
joint review process for pesticides with minor 
uses, “which will reduce administrative bur
den on industry and provide simultaneous 
product access to growers”.46 Importantly, the 
2014 report compares the RCC work to a “’lab-
oratory’ of sorts”, in which regulators in both 
countries “have learned a lot about what it 
takes to achieve more systematic regulatory 
cooperation”. 

Canada and the U.S. credit their already exist-
ing shared commitment to “good regulatory 
practices”, including “science-based” deci-
sion-making and “rigorous regulatory impact 
assessments”, for creating the groundwork 
on which cooperation can be built up — a line 
that is echoed frequently by the U.S. Chamber 
of Commerce and other business groups. In 
its recommendations for TTIP, the Chamber 
claimed “It is impossible to spur cooperation 
without agreement on the importance of 
coherence and adherence to good regula
tory practices”.47 Likewise in North America, 
Canada and the U.S. have stated that, “our 
next phase of work will seek to make regula
tory cooperation a routine, ingrained prac
tice between Canadian and U.S. regulatory 
authorities”.48 

Regulatory Partnership Statements (RPS) 
were drawn up between Canadian and U.S. 
regulators as a step toward institutionalisation 
of cooperation activities at all stages — from 
risk assessments to conception, development 
and rollout. What was at first a voluntary effort 
to reduce regulatory burdens on businesses 
engaged in international trade was becom-
ing — very much by design — a required part of 
the jobs of many departmental scientists and 
policy experts. 

From the RPS, some departments devel-
oped commitments with each other to 
ongoing alignment, as between the U.S. 
Department of Agriculture and CFIA on ani-
mal health, the U.S. Environmental Protec-
tion Agency and Canadian PMRA (to “move 

“What was at first a voluntary effort to 
reduce regulatory burdens on businesses 
engaged in international trade was beco-
ming — very much by design — a required 
part of the jobs of many departmental 
scientists and policy experts.”
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However, there are also examples of past co-
operation that has produced sub-optimal re-
sults from a public good perspective — where 
alignment got in the way of adopting the 
highest standards, or a mutual recognition 
agreement leaves consumers less protected 
than they were before — and where there is a 
strong likelihood in the future of Canada ac-
cepting lower standards for workplace safety. 
The future of regulatory cooperation was also 
given a decidedly deregulatory emphasis by 
the current U.S. administration, with strong 
support from federal regulators in Ottawa.

3.2.1 Rail safety and 
 transportation of dangerous 
goods
North American rail transport operates as a 
private oligopoly, with large, established firms 
holding enormous sway over government 
policy in the sector and smaller players pick-
ing up many of the less lucrative transporta-
tion routes. Both large and small firms have 
an interest in keeping costs as low as possi-
ble, including labour time — both on the trains 
and for inspection of the lines and safety sys-
tems. Until recently, both the Department of 
Transportation (DOT) in the United States and 
Transport Canada have obliged industry de-
mands for light-touch regulations in the im-
portant and highly integrated sector. 

But then a runaway train, carrying volatile 
Bakken crude oil from North Dakota, barrelled 
into the centre of the small village of Lac-Mé-
gantic, Quebec just after midnight on July 5, 
2013, derailed and exploded, killing 43 peo-
ple and destroying much of the downtown 
core. It wasn’t the only industrial accident of 
its kind in the recent past — there had been 
several similar explosions in the United States 
and Canada that were partly blamed on flimsy 

containers not suitable for holding explosive 
or toxic materials — but it was the most dev-
astating.49 Parliamentary and departmental 
investigations were launched in Canada and 
regulators in both Canada and the U.S. agreed 
to cooperate on discussing rail safety meas-
ures within the RCC. 

In his recent book on the disaster, Bruce 
Campbell summarises Canada’s regulatory re-
sponse so far and finds it comes quite short 
of a good outcome for the public.50 Despite 
increasing funding for rail safety after get-
ting elected in 2015, the Liberal government 
plans to let it fall again, by 17%, between 2018 
and 2021. Money slated for additional inspec-
tors has gone mainly toward desk jobs of the 
kind that examine company-produced “safety 
management systems” (SMS) rather than get-
ting out into the field to test track, equipment 
and procedures. New rules since the Lac-
Mégantic disaster require companies to con-
sider the science of fatigue management in 
their safety management plans, but they have 
avoided doing so due to the costs involved.51

Meanwhile, the current U.S. administration is 
rolling back Obama-era reforms that would 
have required two-person crews and electron-
ically controlled pneumatic (ECP) braking sys-
tems on all trains carrying high-hazard liquids. 
In the case of ECP brakes, which could have 
stopped the Lac-Mégantic derailment had 
they been in place, the U.S. administration 
cited a badly miscalculated cost-benefit anal-
ysis as justification for not burdening the rail 
industry with new rules.52 According to Camp-
bell, “It’s really interesting how industries in 
both countries work in tandem to block, de
lay, and dilute regulations that affect costs in 
their own countries and in crossborder trade 
and investment areas”.53

With Canada already experiencing another 
oil-by-rail boom from tar sands production in 
Alberta and fracked oil in the U.S., the chanc-
es of another Lac-Mégantic are moderately 
reduced by the phase-out of the weakest 
containers. But even here the Canadian gov-
ernment is ignoring the warning signs, writes 
Campbell in his book. In June 2018, “a Burling
ton Northern Santa Fe train hauling diluted 
bitumen from Alberta in retrofitted CPC1232 
tank cars (rebuilt to the [new] stateoftheart 
TC/DOT117 standard) derailed near the Little 
Rock River, Iowa. Fourteen cars punctured, 
spilling over 871,000 litres of bitumen”.54

If the results of the RCC cooperation process 
did not prioritise safety it is because safety is 
only one of multiple concerns taken into ac-
count when cooperation happens under the 
principles of “good regulatory practices”. Ac-
cording to Canada’s former transport minister, 

Regulatory Cooperation between the U.S. and Canada on 
rail transport has not yet prioritised safety  
Photo: David Brossard on flickr
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Canada-U.S. alignment of rail safety standards 
and procedures happens mainly “with a focus 
on international trade and commodity move
ment”. He added that the results of RCC discus-
sions “have and will inform decisionmaking 
on subjects such as tank cars and classifica
tion”, and that “it is vital that both countries 
continue to coordinate regulatory and policy 
actions to the greatest degree possible”.55

At the December 2018 RCC stakeholder event 
in Washington, D.C., OMB director Mick Mul-
vaney praised the potential of Canada-U.S. 
regulatory cooperation to enhance the “de-
regulatory efforts” of the current U.S. admin-
istration.56 Michael Fitzpatrick, a lobbyist for 
General Electric (maker of the locomotive 
involved in the Lac-Mégantic derailment) 
who, as a former OIRA official in 2010, helped 
launch the Canada-U.S. cooperation dialogue, 
told the same gathering that the working 
group outcomes on rail safety were a “sig
nature achievement of the RCC”. He went as 
far as to say the RCC is the reason there have 
been “no more LacMégantics”.57 

Not only is this impossible to prove, it is a huge 
exaggeration of the outcome. At best, RCC co-
operation on rail safety has so far produced a 
compromise between industry demands for 
low-cost, light-touch regulation and govern-
ment’s responsibility to protect public safety. 
Canadian regulators can continue to hide be-
hind pressure to align with the U.S. as an ex-
cuse for not moving more forcefully to remove 
faulty rail cars, insisting on the highest stand-
ards for all present and future shipments of 
volatile goods, and setting a higher standard 
of labour protections that might have raised 
poor North American working conditions to 
levels where they would truly help us avoid 
such disasters. 

3.2.2 Tested once:  
The sunscreen pilot project
In April 2017, the president of the Treasury 
Board Secretariat (TBS) — Canada’s minister 
responsible for regulatory cooperation — an-
nounced a pilot project under the RCC that 
would “allow sunscreens that have already 
undergone rigorous approvals and testing 
in the U.S. to come across the border freely 
without being quarantined and tested for a 
second time”.58 The ease with which this im-
portant decision was made contrasts sharply 
with how difficult it is for government agen-
cies to take regulatory measures to restrict 
or prohibit potentially dangerous substances. 
Nonetheless, the effort was expected to save 
industry CAD$ 100,000 a year per sunscreen 
product, “and provide Canadian consumers 
with access to a greater variety of products at 
lower prices, just in time for summer”.59

The “tested once” pilot project comes at the 
same moment countries are reassessing as-
sumptions about the safety of chemicals used 
in sun protection products. For example, while 
oxybenzone has been approved as safe by the 
Food and Drug Administration since 1978, re-
cent studies have shown it can produce skin 
rashes in humans and interfere with hor-
mones, at least in lab experiments. Oxyben-
zone has also been linked to coral reef erosion, 
which prompted the U.S. state of Hawaii to 
ban use of products containing the chemical 
starting in 2021.60 U.S. sunscreens are far less 
likely to protect skin against UVA — the ul-
traviolet rays that cause cancer — compared 
to products available in Europe, Canada and 
elsewhere. Products containing oxybenzone 
are an exception, but with new science ques-
tioning the chemical’s safety, the FDA is under 
pressure to approve reportedly safer and more 
protective European brands.61

The U.S. cosmetics industry has been self-reg-
ulating for the last century, but government 
regulators are coming under increasing pres-
sure to change from repeated news stories 
about bad reactions and serious health risks, 
including cancer, from use of certain chemi-
cals in cosmetic products, including sun-
screen. “It’s hard to think of a category that is 
less regulated [than cosmetics]”, Scott Faber, 
senior vice-president for government affairs 
at the Environmental Watch Group, told CNBC 
in August 2018. In comparison, the EU has 
banned 1,328 chemicals from cosmetics, “and 
has required premarket safety assessments, 
mandatory registration and government au
thorisation for the use of materials”.62

From a precautionary perspective, this seems 
like the wrong moment for Canada to be 
giving up the opportunity to test an entire 

Chemicals used in some sun protection products might 
be harmful to human health and the environment  
Photo: Drew Hays on Unsplash
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category of chemically intensive products 
widely used by Canadians, including vulner-
able groups such as children. But it is not 
surprising when we consider the industry-
driven and trade-biased nature of coopera-
tion in the RCC. For example, five of the seven 

“key stakeholders” of the RCC working group 
on aligning rules for monographs — what 
 information is considered necessary for con-
sumers — in the closely related personal care 
products and pharmaceuticals industry were 
industry associations.63

3.2.3 Chemical hazard labelling 
and worker safety
Chemicals management in all its policy 
 iterations looms large in the RCC dialogue 
precisely because of the volatile mix of rapid 
innovation and abundance of new products 
(or new uses of existing chemicals) hitting the 
market; changing scientific understanding of 
their effects on health and the environment; 
the high level of integration in the North 
American chemicals industry; and public pres-
sure for governments to get their act together 
by banning hazardous, carcinogenic or other-
wise toxic substances. 

RCC working groups stacked with chemi-
cals industry players have been busy trying 
to understand exactly where Canadian and 
U.S. risk assessments, testing, labelling, fees 
and approvals processes differ so that com-
mon regulatory systems can be established in 
North America. Industry hopes that common 
regulatory systems based on “good regulatory 
practices” will produce the same outcomes in 
countries engaged in regulatory cooperation 
activities.64

Workplace chemicals is one area of RCC work 
where harmonisation could theoretically 
 result in higher standards but where unions 
worry the opposite will happen. According 
to the company Arbill, hazardous chemicals 
caused nearly three million nonfatal private 
industry injuries or illnesses in 2012, and they 
have been linked to cancers and diseases of 
the kidney, skin, heart, stomach, brain, and 
the nervous and reproductive systems.65  
A RCC workplace chemicals labelling working 
group has been meeting since 2013 to: “ensure 
that the requirements in Canada and the U.S. 
for hazard classification and communication 
can and will be met now and in the future, to 
the greatest extent possible, with one label 
and one safety data sheet that would be ac
ceptable in both countries, without reducing 
the level of safety or protection to workers”.66 

In their submission to OIRA proposing pri-
orities for the RCC for the next few years, the 
United Auto Workers (UAW) noted several 

areas of workplace safety policy where Cana-
dian norms are better for workers than current 
U.S. practice. These include occupational ex-
posure limits for hundreds of air contaminants, 
which are more protective in Canada than the 
U.S., maximum allowable noise levels (lower in 
many cases in Canada) and hazard communi-
cation, where labelling requirements are also 
slightly more protective in Canada.67

For example, Canadian Hazardous Products 
Regulations (HPR) require all mixtures con-
taining one or more Category 1 or 2 carcino-
genic ingredient at concentrations of 0.1% or 
higher to indicate the hazard on the label and 
have a safety data sheet (SDS) reporting the 
properties of each chemical, the health haz-
ards, protective measures workers should take 
and precautions for handling and transport-
ing the chemical. In the U.S., the SDS require-
ment is the same, but labels are not needed 
where the Category 1 or 2 carcinogen is at 
concentrations less than 1%. UAW also points 
out that Canada requires biohazardous infec-
tious materials to be labelled and have SDSs 
while the United States does not, and there 
are better worker protections in Canada with 
respect to water activated toxicants and the 
need to issue new data sheets on a hazardous 
substance when new science about the sub-
stance becomes available.68

Another area where Canada and the U.S. 
have differed — to the chagrin of the chemi-
cals lobby — is on the handling of confidential 
business information (CBI). Canada’s Hazard-
ous Products Regulations, which came into 
effect in 2015, at first required companies to 
list actual concentrations of hazardous chemi-
cals on safety data sheets where before only 
generic ranges were listed. If the companies 
wanted to withhold the exact concentrations 
as CBI, they would have needed to apply for 
an exemption from Health Canada and pay a 
fee, which the agency predicted would cost 

Hazardous chemicals caused nearly three million non-
fatal private industry injuries or illnesses in 2012.  
Photo: The Navigators on commons.wikimedia
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the industry as much as $18 million.69 The U.S. 
allows companies to self-declare information 
as confidential (CBI) and there is no applica-
tion fee.70

The discrepancy had been raised in the RCC 
context in 2015, and once the HPR came out 
that year industry lobby groups went to work 
trying to bring the Canadian rules in line with 
U.S. norms. The American Chemistry Council 
sent a letter to Health Canada claiming that, 
contrary to what unions were saying, “requir
ing the exact concentration percentages on 
[safety data sheets] does not enhance this in
formation or protections for workers”.71 Chem-
ical Watch reported in March 2016 that, at that 
point, Health Canada had no plans to change 
the legislation to harmonise the differences.

However, a year later Canada delayed imple-
mentation of the CBI registration requirement 
to consider stakeholder concerns about the 

“burden and cost”.72 And a year after that, in 
April 2018, Canada yielded completely, allowing 
manufacturers of chemicals to protect concen-
trations on SDSs and labels without submit-
ting an application or paying a fee. As reported 
again by Chemical Watch, “Labour organisa
tions have protested that the CBI rules will de
feat the intent of the new WHMIS (Workplace 
Hazardous Materials Information System) to 
increase worker protection. Health Canada 
reported that these groups continued to op
pose the regulations in comments on the draft, 
while all other stakeholders supported it”.73

Though we can’t draw any generalisations 
about the Regulatory Cooperation Council 
from these examples, they do strongly sup-
port the concerns of non-industry stakehold-
ers about the deregulatory objectives of some 
cross-border working groups. The current U.S. 
administration’s enthusiasm for the RCC only 
compounds those fears. 

3.3 Cooperation and 
 deregulation
The RCC got a boost from the U.S. adminis-
tration in February 2017 when President Don-
ald Trump and Prime Minister Justin Trudeau 
highlighted the institution in a joint statement 
following their first official meeting. “We will 
continue our dialogue on regulatory issues 
and pursue shared regulatory outcomes 
that are business-friendly, reduce costs, 
and increase economic efficiency without 
compromising health, safety, and environ
mental standards”, the leaders said (emphasis 
added).74 

A few weeks earlier, the U.S. administration 
had issued Executive Order 13771, on “Reduc-
ing Regulation and Controlling Regulatory 

Costs”, which required all federal agencies to 
identify two existing regulations to be repealed 
for every new one introduced and make sure 
there are zero net incremental regulation-re-
lated costs to the government at the end of 
each year. In a memorandum for policy offic-
ers on the executive order, its definitions and 
function, the OMB highlighted the role that 
regulatory cooperation should play in helping 
agencies meet their deregulatory quotas:

“Regulatory activities associated with 
regulatory cooperation with foreign 
governments that reduce costs to enti
ties or individuals within the United States, 
including at the border, or otherwise lower 
the cost of regulations on the United 
States economy, may qualify as EO 13771 
deregulatory actions…. However, agency 
actions to harmonise with the standards 
of an international body or foreign govern
ment that increase costs on United States 
entities or individuals may need to be 
offset.”75

A year later, in June 2018, then TBS President 
Scott Brison and OMB Director Mulvaney 
signed a memorandum of understanding to 
reboot the RCC process between Canada and 
the U.S. with a greater emphasis on deregula-
tion. “Reducing regulatory burdens promotes 
more effective, limited government, which 
contributes to economic growth and stimu
lates innovation”, said OIRA Administrator 
Neomi Rao in a press statement (emphasis 
added). “Identifying and eliminating unneces
sary or duplicative regulations can help busi
nesses and consumers on both sides of the 
border”.76 

The Australian government has also recently 
dropped the friendly rhetoric on its internal 
regulatory reform agenda — its version of “Bet-
ter Regulation” — which is now referred to as 
the “Deregulation Agenda”.77 In this era of ris-
ing temperatures, failing ocean ecosystems, 
declining insect populations, stressed water 
systems and mass accumulation of plastics, 
chemicals and pharmaceuticals in nature, it 
is astounding that our governments continue 
to prioritise the removal of alleged red tape 
for business over the need for more effective 
public and environmental protections. 

It would be a mistake to think the EU is strug-
gling against these coordinated attacks on the 
precautionary principle. Just as the Commis-
sion has slowly integrated “good regulatory 
practices” into the EU’s rule-making guide-
lines, through CETA and potentially a new TTIP 
with the U.S. it is recreating the same kinds of 
institutions for GRP-based cooperation that 
have undermined public interest regulations 
in North America.
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Canada-EU regulatory cooperation has been 
less institutionalised to date than the RCC, 
but the idea goes back at least two decades 
and has long been a high priority for domes-
tic and transnational corporate lobby groups. 
CETA is the latest iteration of that agenda in 
the Canada-EU space. Many of the biggest 
trade irritants between the two jurisdictions 
are the same as between the European Union 
and the United States, which is a result of both 
the similarities in major Canadian and U.S. ex-
ports, but also the level of integration in the 
North American economy and comparable 
regulatory regimes in Canada and the U.S., as 
explored above.

For example, the world’s largest chemicals 
and pesticide makers see regulatory coopera-
tion in CETA and the proposed Trans atlantic 
Trade and Investment Partnership (TTIP) as 
a means of stopping the EU from diver ging 
further from North American norms, and 
 preferably scaling back the EU’s hazard-based 
framework for the Registration, Evaluation, 
Authorisation and Restriction of Chemicals, 
or REACH for short.78 Biotech firms and com-
modities exporters complain of Europe’s strict 
low-level presence (LLP) rules for shipments 
of grains containing trace amounts of geneti-
cally modified material, and both the U.S. and 
Canadian beef and pork lobbies have for years 
complained about different European stand-
ards for food processing and the use of hor-
mones and other veterinary drugs. Canadian 
government lobbying in coordination with do-
mestic, U.S. and European oil companies suc-
ceeded, in 2014, in watering down the EU Fuel 
Quality Directive, an environmental measure 
aimed at lowering the carbon intensity of 
transportation fuels.79

There are three questions we need to ask 
about Canada-EU regulatory cooperation now 
that CETA has been in place a year. First, what 
are the differences and similarities between 
CETA’s regulatory cooperation provisions and 
those established in North America through 
NAFTA and the Regulatory Cooperation Coun-
cil? With that information we can venture a 
guess as to how closely the results of North 
American cooperation will be mirrored in the 
transatlantic context. Second, what do busi-
ness groups hope to get out of CETA’s Regula-
tory Cooperation Forum, or the 18 other CETA 
committees and working groups whose goal 
is also the elimination of differences in Ca-
nadian and EU policy affecting trade and in-
vestment? Finally, and importantly for this 

report, how are these provisions likely to affect 
Canada’s and the EU’s ability to intervene in 
markets to protect human, animal or environ-
mental health? 

Before getting to these questions, it’s worth 
revisiting how CETA came about in the first 
place, as this history reinforces the deregula-
tory expectations of the agreement’s biggest 
corporate backers on both sides of the Atlantic. 

4.1 The deregulatory origins  
of CETA
As touched upon earlier, the focal point of 
developed countries in the immediate after-
math of the launch of the WTO in 1995 was 
to eliminate existing and new so-called non-
tariff measures. With tariffs dropping as fast 
as the walls that separated former Cold War 
rivals, Western nations looked to consolidate 
neo liberal globalisation in a righteous “end of 
history” fervour underpinned by a belief that 
markets are always right. The OECD plan to 
internationalise good regulatory practices 
and one-size-fits-all regulation prompted 
Euro pean and North American countries to 
imagine tighter transatlantic integration — a 
potential bridging of the NAFTA zone with the 
evolving European common market.

In 1998, as part of a Canada-European Com-
munity Trade Initiative (ECTI), the EC and 
Government of Canada signed several agree-
ments and commenced dialogues aimed at 
increasing transnational cooperation on regu-
latory and standards-related matters. These 
included a veterinary agreement recognizing 
the equivalence of certain EU and Canadian 
sanitary and phytosanitary measures applied 
to meat, fish, dairy and other animal products 
(the EU etched a similar agreement with the 
U.S. a year later),80 and the beginning of regu-
lar dialogues on biotechnology, ecommerce, 
investment protection and other areas where 
joint positions were expected to lead to a suc-
cessful end of the WTO’s Doha Development 
Round of negotiations.81 

The ECTI further produced an Agreement on 
Mutual Recognition in Relation to Conform-
ity Assessments, which laid out the circum-
stances under which Canada and the EC 
would recognise each other’s accreditation 
and conformity assessment bodies for the 
purposes of guaranteeing that standards had 
been adhered to.82 Separate annexes covered 
telecommunications terminal equipment, 

4. Regulatory cooperation and “good” 
 regulatory practices in CETA
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electro-magnetic compatibility, electrical 
safety standards, recreational crafts, “good 
manufacturing practices” with respect to me-
dicinal products/drugs, and medical devices. 
Joint sectoral groups made up of regulators 
from participating EC countries and Canada 
were established to maintain confidence in 
the process, along with an overall Joint Com-
mittee to manage it all. 

Despite achieving results in areas of mutual 
recognition of equivalency (for some meat 
production methods, for example), business 
groups pushed for more binding forms of regu-
latory cooperation. The scope of cooperation 
in the ECTI was purposely limited in the con-
formity assessment agreement, which “shall 
not be construed to entail mutual accept
ance of standards or technical regulations of 
the Parties and, unless otherwise specified in 
a Sectoral Annex, shall not entail the mutual 
recognition of the equivalence of standards or 
technical regulations”. At a Canada-EU  Summit 
in 2001, a joint progress report described  

“particular challenges” in the application of the 
MRA with respect to medical devices.

In December 2002, heeding calls from the 
business community for deeper transatlantic 
relations, Canada and the EU announced “we 
have agreed to intensify our regulatory dia
logue and to work towards a new framework 
in this field”.83 The summit statement said 
both parties: “applaud the continued engage
ment of the Canada Europe Roundtable for 
Business (CERT) on bilateral trade and invest
ment issues, and recognise CERT’s important 
contribution to date. We are encouraged by 
the results of CERT’s recent CEO Roundtable 
in Montreal and look forward to reviewing 
their Action Programme for further liberaliz
ing bilateral trade and investment”.84 

CERT was a coalition of Canadian and Euro-
pean businesses and business lobby groups 
including major engineering, manufacturing, 
energy, water, spirits and biotechnology firms. 
The roundtable’s 2002 document, released at 
the same time as the joint Canada-EC state-
ment, put regulatory cooperation first on a list 
of priority areas for closer collaboration. CERT 
clarified that “Chemicals policy and agricul
ture and food policy are two areas of particu
lar interest to CERT’s members in this regard”, 
and linked cooperation to both Canada’s and 
the EU’s efforts to “streamline” regulatory 
policy to make it more business- and trade-
focused.85

CERT hoped that Canada and the EU might 
base new regulatory cooperation efforts on 
a recently agreed EU-U.S. cooperation frame-
work, but the lobby group pushed for an 
agreement that “goes much further”.86 The 

A word on science
There are good reasons why governments would 
choose to regulate to achieve multiple purposes 
at the same time, such as protecting the envi-
ronment while also supporting local job growth. 
In Canada, for example, the provincial govern-
ment in British Columbia has decided to close a 
third of open-net fish farms on the Pacific coast 
not purely based on scientific evidence of im-
pacts on wild salmon (as abundant as it is), but 
importantly as a gesture of reconciliation with 
the region’s First Nations — a hard-to-quantify 
effort to build a new relationship that respects 
their desires for the region as well as those of the 
state or industry. 

The WTO decision in the U.S-hormone case 
offers another example of the limitations of 

“science-based” regulation. In that case, the U.S. 
claimed the EC ban on the importation of beef 
that had been raised using growth hormones 
violated sections of the WTO’s Agriculture, SPS 
and TBT agreements. The first Dispute Settle-
ment Panel decided that the EC had in fact vio-
lated three articles of the SPS agreement related 
to harmonisation and risk assessments. The 
Appellate Body narrowed this to one violation (of 
SPS Article 5.1), which states:

Members shall ensure that their sanitary or 
phytosanitary measures are based on an 
 assessment, as appropriate to the circumstanc
es, of the risks to human, animal or plant life 
or health, taking into account risk assessment 
techniques developed by the relevant interna
tional organisations (emphasis added).

The EC did not argue for the beef hormone ban 
on the grounds of animal welfare (as it would 
later, while defending against Canada’s WTO 
challenge to a European ban on seal product 
imports). But, as highlighted here, the SPS text 
does not leave much room for such a justifica-
tion. It is not unreasonable to imagine that a 
country may wish to prohibit the importation 
of animals raised through factory farming, or 
fed unnatural, hormone-laced diets, precisely 
because of animal welfare concerns (as long as 
these practices are not allowed domestically). 
There may be environmental considerations 
in such a ban as well, given the high carbon 
emissions associated with animal rearing, meat 
production and international trade. 

Regulatory cooperation, “good regulatory prac-
tices” and the elaboration of SPS and TBT com-
mitments in new free trade deals offer industry 
groups and governments an opportunity to 
block these regulatory innovations before they 
are applied. 
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group mentioned regulations that “are based 
neither on good science nor good risk assess
ments” — code for precautionary measures 
or regulations that may also have political, 
ethical or moral justifications — as a key area 
of concern. Less than two weeks prior to the 
2003 Canada-EU Summit in Athens, Greece, 
the Canadian government had joined a U.S. 
WTO dispute against the European authorisa-
tion regime for GMOs.87

The transatlantic business lobby group fol-
lowed up with another report pledging CERT’s 
support for Canada and the EU as they con-
sidered pursuing a Trade and Investment En-
hancement Agreement (TIEA), conversations 
that were taking place in parallel to EU-U.S. 
regulatory discussions that would lead to the 
creation, in 2007, of the Transatlantic Econom-
ic Council.88 CERT stated their view “that any 
enhanced regulatory dialogue between the 
EU and Canada should seek a maximum de
gree of coherence with the cooperation that 
both, the EU and Canada, have developed 
with the U.S. in this area”.89

Regulatory cooperation was once again the 
top priority for CERT in its 2005 document in 
support of the TIEA, negotiations on which 
had been launched the previous year. Accord-
ing to the Canadian government, the TIEA — a 
CETA prototype — was to build on the Canada-
EU Framework on Regulatory Cooperation 
and Transparency. Though the framework was 
voluntary it clearly tied the “Smart Regulation” 
and “Better Regulation” processes to ongoing 
discussions at the WTO with respect to im-
plementing the TBT and SPS agreements via 

“good regulatory practices”.90

The objectives of cooperation under the 
framework were taken straight out of the 
OECD recommendations for GRP and aimed 
strictly at promoting competitiveness and re-
ducing differences in regulations, with a nod 
to “high levels of safety for the protection of 
human, animal or plant life or health, the en
vironment, consumers”.91 According to a Ca-
nadian government summary of the TIEA, the 
agreement would: “consequently refer to the 
voluntary Framework as the instrument of 
regulatory cooperation for those areas within 
its scope. Other regulatory issues will be ad
dressed according to the relevant sections of 
this document”.92

These negotiations were aborted by Canada 
and the EU in 2006. In one version of events, 
WTO member states were refocussing ener-
gies on the possible conclusion of the Doha 
Development Round; in another version, the 
Commission was annoyed that Canada would 
not relent to EU demands to completely 
open provincial and municipal procurement 

markets. No matter, the dream of a transatlan-
tic free trade agreement would be revived less 
than a year later. Heavy lobbying by the Que-
bec and French governments, in tandem with 
politically connected Canadian and European 
business leaders, convinced the Conservative 
government in Canada and several EU mem-
ber states and decision-makers to launch new 
negotiations in 2009.93 Just like the TIEA, “oth-
er regulatory issues” would be central to what 
would be dubbed the Comprehensive Eco-
nomic and Trade Agreement (CETA). 

4.2 The CETA regulatory 
 cooperation chapter and forum
In the realm of international trade, Canada fre-
quently plays a double role. On the one hand it 
is a “rule taker” in negotiations where it is the 
smaller player, as with the United States and 
European Union.94 On the other hand, Can-
ada has taken on the role of “rule maker” or 
ground-breaker in negotiations with smaller 
countries, such as Colombia, Peru, Jordan, etc., 
that may be considering or simultaneously 
pursuing a free trade deal with the United 
States. Negotiating with Canada, and adopt-
ing the North American trade and investment 
treaty template, acts like a practice run for 
these countries as they seek to liberalize eco-
nomic relations with the more economically 
important U.S.95 

As the much smaller player in the CETA ne-
gotiations, Canada was a rule-taker in many 
respects. That was certainly true of the 
procurement chapter, which comprehen-
sively covered provincial and municipal pro-
curement contracts in Canada for the first 
time, and on investment, where public op-
position to investor-state dispute settlement 
forced the European Commission to impro-
vise a friendlier-sounding Investment Court 
System that would not have been Canada’s 
first choice. On services, however, the CETA 
outcome is much closer to North American 
norms. And because both Canada and the EU 
saw their deal as a precursor to a larger trans-
atlantic trading block, CETA was very much a 
table-setter for the Transatlantic Trade and In-
vestment Partnership negotiations.96

In general, CETA’s regulatory cooperation 
chapter looks much like the EU’s proposals 
for a similar chapter in those stalled TTIP ne-
gotiations.97 Both incorporate and institution-
alise many of the “good regulatory practices” 
language described above and list the types 
of cooperation activities governments are pre-
pared to engage in to reduce regulatory dif-
ferences affecting trade in goods and services, 
and investment. The Canadian government 
expresses the goal of CETA’s regulatory coop-
eration chapter this way (emphasis added):
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“By facilitating earlier access to regulatory 
development processes under CETA, it is 
expected that the differences in regulato-
ry approaches between Canada and the 
EU will be reduced over time, resulting in 
fewer barriers to trade when regulations 
are implemented…. The goal is not regula
tory harmonisation, but rather, effective 
regulation that facilitates trade. Each 
party retains complete control over its own 
regulatory process.” 98

CETA’s regulatory cooperation chapter can be 
broken down into three main parts: principles 
and objectives (Arts. 21.2, 21.3); the activities 
both parties will pursue to meet those ob-
jectives (Arts. 21.4, 21.5); and the insti tutional 
measures that will carry out those activities 
(21.6, 21.7, 21.8). Unlike the North American reg-
ulatory cooperation  tables (i. e. between Can-
ada and the U.S., and between the U.S. and 
Mexico), CETA’s regulatory cooperation activi-
ties are to be “open to participation by other 
international trading partners” (Art.  21.2.3), 
which could signal the EU’s openness to 
 allowing U.S. regulators and companies to 
participate in CETA regulatory convergence, 
or else its desire to use such regulatory provi-
sions in trade agreements to export EU regu-
latory practices to other countries. Regardless, 
like the Canada-U.S. project, cooperation is 
expressed in CETA as a way to prevent “unnec-
essary” barriers to trade and investment (Art. 
21.2.4[a]), “enhance the  climate for competi
tiveness and innovation” (Art. 21.2.4[b]) and, 
as the Canadian government quote above 
emphasises, “promote…efficient and effective 
regulatory processes” (Art. 21.2.4[c]).

Efficiency of regulation is key to “good regula-
tory practices” philosophy. The idea, expressed 
in early OECD guidance documents on regula-
tory reform (as discussed above), is that gov-
ernments have limited resources to review all 
the scientific and technical data, test every 
new product for safety or properly inspect 
constantly evolving manufacturing practices. 
The “protection of human life, health or safety, 
animal or plant life or health and the envi
ronment” is listed as an objective of coopera-
tion under CETA (Art. 21.3[a]). But in line with 
this focus on the efficient use of government 
resources, this protection is to be achieved 
by “leveraging international…research, pre
market review and risk analysis” (sub-article i) 
and sharing information used by regulators to 

“manage risks” (sub-article ii) — not by enhanc-
ing the capacity of government to protect the 
public.

CETA also aims to “build trust” between Can-
ada and the EU about their regulatory re-
gimes in general (Art. 21.3[b]) with an aim to: 

“improve the planning and development of 

regulatory proposals” (sub-article i); “promote 
transparency and predictability” in the pro-
cess (sub-article ii); identify “alternative” (i. e. 
non-regulatory or non-legal) instruments for 
achieving similar health or environmental ob-
jectives, for example (sub-article iv); and “rec
ognise the associated impacts of regulations” 
(sub-article v). Regulatory cooperation should 
improve competitiveness by minimizing ad-
ministrative costs and harmonising country 
measures when possible (Art. 21.3[d]). 

Like the RCC, CETA establishes a central co-
ordinating body, the Regulatory Cooperation 
Forum (RCF), which is co-chaired by senior 
government trade officials from Canada and 
the Commission. Also like the Canada-U.S. 
body, the RCF has a mandate to pursue both 
forward- and backward-looking cooperation 
efforts (Art. 21.6.2[d]) and engage with outside 
stakeholders as the parties “deem appropri
ate” (Art. 21.8). The senior level of RCF coordi-
nators, and the political authority invested in 
the position, will allow them to call in Cana-
dian and European scientists and regulators 
as needed to cooperate on priority areas. Put 
another way, cooperation may be voluntary 
for the Commission and Canadian govern-
ment, but it will appear quite mandatory for 
rank-and-file regulators, inspectors and poli-
cy-makers.

The first five working projects of the RCF un-
der CETA are a mix of industry, NGO and reg-
ulator-led priorities that Canada and the EU 
hope to provide proof of concept — “lowhang
ing fruit” in the words of officials at a Decem-
ber 14, 2018 stakeholder briefing on the RCF’s 
first meeting.99 Those areas are cybersecu-
rity, animal welfare (specifically conditions of 

Conditions of animal transport are amongst the first five 
working projects of the EU-Canada Regulatory Coopera-
tion Forum (RCF) Photo: Izvora on commons.wikimedia



26

animal transport), cosmetics, pharmaceutical 
inspection (a follow-up to the mutual recogni-
tions agreements under the EU-Canada Trade 
Initiative), and the possibility of reconciling 
the Canadian and European consumer prod-
uct safety reporting systems (EU RAPEX and 
RADAR). It was suggested that success on rec-
onciling differences in these areas would give 
industry and NGO stakeholders confidence 
that the process works and encourage future 
collaboration on more difficult, long-standing 
regulatory differences.

Like in the North American RCC context, there 
is potential in some of these first CETA co-
operation items for upward harmonisation. 
 Europe’s rules governing the transportation 
of animals for trade or slaughter are more 
 humane than Canada’s, though they could 
still be vastly improved. For example, trans-
ported livestock must be given a rest and 
 water every 14 hours in Europe but only every 
52 hours in Canada.100 It was unclear during 
the RCF stakeholder briefing session how rec-
onciling these and other differences would 
affect Canada-EU trade. Animal rights and 
consumer groups participating in the Brus-
sels meeting in December are nonetheless 
strongly supportive of using the RCF to raise 
Canadian standards. 

With respect to cosmetics, stakeholders were 
informed of the North American RCC pilot 
project (discussed above) in which products 
tested in the U.S. will be accepted into Canada 
as safe without the need to inspect them at 
the border. It was proposed that Canada could 
open the EU to the same arrangement. Ac-
cording to the agenda of the first RCF meet-
ing, “Some ‘cosmeticlike’ products regulated 

as drugs in Canada are classified as cosmet
ics in the EU and are not subject to the same 
regulatory requirements and oversight as 
drugs”.101

Given the relatively lax regulation of cosmet-
ics, as noted above, and their environmental 
impacts, any cooperation under this project 
should be fully transparent. However, Euro-
pean and Canadian regulators suggested at 
the RCF debrief that it would be potentially 
disruptive to have NGOs or industry repre-
sentatives kept abreast of all the details of 
cooperation activities. While the EU officially 
stated “transparency is key”, that commit-
ment may entail only the publication summa-
ries of the five work plans (to be published in 
2019) and involvement in annual RCF stake-
holder gatherings.102

A scan of the Canadian industry proposals 
for future work reveals a list of deregulatory 
opportunities in the areas of chemicals man-
agement, pesticide and veterinary drug maxi-
mum residue levels, the presence of GMOs 
in international grain shipments, meat pro-
cessing safety measures, medical devices 
and pharmaceuticals standards. The North 
American cosmetics lobby, for example, men-
tions the EU non-registration of siloxane D5 as 
an example of where “real world” experience 
is not considered in EU rule-making.103 “We 
suggest better coordination between the 
 [Canadian Chemicals Management Plan] 
and REACH, including the full ability to use 
the most current science and realworld data 
in decisions making. This is necessary to en
sure that the two processes can come to the 
same science-based regulatory outcomes” 
(emphasis added).104 

Canadian industry proposals for areas of future regula-
tory cooperation include the regulation of pesticides.  
Photo: CGP Grey on commons.wkimedia

Protests against TTIP and CETA in Brussels  
Photo: M0tty on commons.wikimedia
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The Canola Council of Canada, which com-
plains that “science doesn’t underpin” the 
EU’s approval process for GMOs, wants the 
RCF to “empower senior officials who have 
the authority to compel change”. The Cana-
dian Toy Association (mostly U.S., European 
and other multinational companies) says EU 
safety standards are “unscientific…in an ef
fort to be seen as ‘stricter’”.105 Cereals Canada 
hopes to use the RCF “to prevent the politi
cisation of regulatory decisions on crop pro
duction products, like the decisions related to 
the reapproval of glyphosate”.106 The Euro-
pean and North American chemicals lobbies 
continue to push the adoption of “transpar
ent science and riskbased regulations and 
voluntary industry initiatives” 107 such as Re-
sponsible Care, which have dubious pollution 
control records.108

A priority of CropLife is to push Canada and 
the Commission to come to an agreement 
on MRLs for pesticides (to the North Ameri-
can level).109 In 2011, a Canadian Federal Court 
found Canada’s Pest Management Regula-
tory Agency (PMRA) had misrepresented its 
own legislation by refusing to review pes-
ticides registered in Canada but no longer 
available in other OECD countries. In 2013, 
another lawsuit pressed PMRA to review 23 
 active ingredients approved in Canada but 
not in Europe.110 In 2015, there were at least 
46 active ingredients used in more than 
1,000 pesticide products in Canada that are 
banned in other OECD nations.111 When Dow 
and CropLife both mentioned the MRL  issue 
at the December 2018 Regulatory Coop-
eration Forum debrief, Canadian regulators 
urged them to continue to raise this issue 
and consider how CETA’s other committees 
(on agriculture, and sanitary and phytosani-
tary standards, for example) might also be 
places where these discussions could take 
place. Canadian officials further proposed 
that the matter or crop protection, though 

“not ripe enough” currently for regulatory co-
operation, is on Canada’s agenda.112 

We should be concerned that these industry 
priorities may soon become priorities for in-
stitutional cooperation under CETA. Despite 
the EU and Canadian governments’ commit-
ment to transparency, the North American ex-
perience with regulatory cooperation shows 
there is a high risk that non-industry civil 
society groups will not be in the room when 
these future talks on chemicals, cosmetics, 
toys and other under-regulated industries be-
gin. Choreographed discussions between of-
ficials and regulators can, over time, create a 
club-like environment impervious to contest-
ing viewpoints. Regulators in this situation can 
get bogged down discussing the most trade-
facilitative and least burdensome options for 

addressing a public health or environmental 
concern when they could be leading by exam-
ple, and in a precautionary way. 

4.3 Other CETA working groups 
with deregulatory potential 
For NGOs, politicians and other civil society 
actors worried about the effect of GRP and 
regulatory cooperation on protective meas-
ures, it would be a mistake to focus too much 
attention on CETA’s regulatory cooperation 
chapter alone. Much as NAFTA did 25 years 
ago, CETA establishes many working groups 
whose goals including ironing out differences 
in public policy, laws and regulations affecting 
commerce between Canada and the EU. 

For example, along with the Biotech Market 
Access Issues committee (see below), Cana-
da’s pesticide- and GMO-intensive agricultural 
lobbies will have at least five venues for press-
ing greater European alignment with North 
American levels of protection. If Canadian reg-
ulators are encouraging corporate lobbyists 
to consider what these working groups can 
do for them, other actors representing non- 
commercial interests should be monitoring 
their work closely and insisting on full trans-
parency of meeting agendas, minutes, deci-
sion points and lists of participants.

Trade in Goods Committee

The Trade in Goods Committee under CETA 
manages the agreement’s chapter on techni-
cal barriers to trade (TBT). It has a mandate to 
encourage cooperation on technical regula-
tions, facilitate discussions on risk assessments 
and hazard assessments conducted by either 
of the parties and make recommendations 
to the CETA Joint Committee to amend the 
chapter. The TBT chapter in CETA is WTO+ (i. e., 
slightly more constraining) with respect to reg-
ulating in non-trade-restrictive ways, and it is 
more explicit in how corporate interests should 
be integrated into state regulatory processes. 

For example, in CETA each party “shall ensure” 
there are ways for “persons” of the other party 
to take part in rule-making at an early stage 
and “on terms no less favourable than those 
accorded to its own persons” except in “urgent” 
situations, like when a public health emergen-
cy may necessitate quick action (Art. 4.6.1). Par-
ties must also reply in writing to comments on 
regulations from the other party “before the 
technical regulation…is adopted” (Art. 4.6.4). 

Whereas in the EU’s recent Andean trade 
agreements (with Peru and Colombia), coun-
tries must, upon request of the other party, 

“provide information” about the measures (Art. 
79.6),113 in CETA the types of information to 
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be shared are specified and include “the ob
jectives of, legal basis and rationale” for the 
measures (Art. 4.6.6). This mandatory require-
ment to share detailed information about the 
rule-making process itself stands in contrast 
to the allegedly voluntary basis of cooperation 
activities per CETA’s regulatory cooperation 
chapter (Art. 21.2.6). 

Canada and the EU are also more likely to take 
disputes about the basis of new public protec-
tions, including environmental policy affecting 
transatlantic trade or investment, to the CETA 
Trade in Goods Committee. This committee 
has a mandate to “promptly address” issues 
related to the development of standards, tech-
nical regulations and conformity assessment 
procedures (Art. 4.7.1[b]), and to “facilitate dis
cussion of the assessment of risk or hazard 
conducted by the other Party” ([c]). If disputes 
related to the TBT chapter cannot be handled 
by the Committee on Trade in Goods, the CETA 
Joint Committee can establish an ad hoc tech-
nical working group to find a solution.

Canada explains in its note on CETA imple-
mentation from September 2017 that Article 
4.4 “builds on the obligations related to tech
nical regulations incorporated in Article 4.2 to 
add a commitment to cooperate in seeking 
to ensure compatibility of their technical 
regulations” (emphasis added).114 Coopera-
tion on some of the most contentious areas of 
regulatory difference may therefore be much 
less voluntary than described in the regulatory 
cooperation chapter. 

With both Canada and the European Commis-
sion dedicated to deregulatory or trade- and in-
novation-biased central regulatory policies, we 
can expect discussions at the Trade in Goods 

committee to exert additional pressure on 
regulatory agencies to choose pro-industry op-
tions over more precautionary measures. Un-
fortunately, the summary of the committee’s 
first meeting (held November 29, 2018) was not 
available on either the Canadian government’s 
or Commission’s CETA working group website 
when this report was being  finalized.

SPS Joint Management 
 Committee
In its CETA implementation explainer, Canada 
said “the Government will make use of the bi
lateral SPS Joint Management Committee to 
monitor and discuss issues that could have 
an impact on trade, including equivalency 
and sciencebased risk assessment. The Com
mittee will also promote the alignment and 
equivalence of SPS measures, and facilitate 
technical consultations including consulta
tions regarding disputes that involve sanitary 
and phytosanitary measures”.115

The first meeting of this committee, which 
manages CETA’s SPS chapter dealing with 
food safety, animal disease and pest control, 
and food systems policy, took place March 
26-27, 2018 in Ottawa. The agenda was “chal
lenging”, according to the notes.116 Canada 
raised the possible EU decision not to reap-
prove a maximum residue limit for the fun-
gicide picoxystrobin, a chemical sprayed on 
soybeans, corn, wheat and legumes and mar-
keted in more than 65 countries, according to 
the company. Picoxystrobin has been found 
highly toxic to fish and invertebrates. The U.S. 
Environmental Protection Agency proposes 
this feature of the product can be mitigated 
with proper labelling, but it is reasonable to 
expect that some governments may want to 
take stronger action to remove it from the 
market.117

Nonetheless, Dupont claims the EU move 
is “excessive” and inconsistent with Europe’s 
WTO commitments. In a 2018 letter, the com-
pany even proposes that Europe’s precaution-
ary approach to chemicals management is 
contrary to WTO rules:

“Specifically, in view of the fact that the 
crop protection product at issue has been 
widely used, safely, for over a decade, 
regulatory disapproval based on the fact 
that the review found insufficient data for 
determining outcomes of a risk assess
ment is likely to be “more trade restrictive 
than necessary” to achieve a legitimate 
policy objective, contrary to the EU’s TBT 
Agreement obligation. Withdrawing regu
latory approval for picoxystrobin would 
have severe effects on the global agricul
ture market.”118

In 2016, sea transport accounted for over half of all goods 
imported into the EU. Photo: chuttersnap on Unsplash
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CETA Dialogue on Forest products, unnamed 
participants discussed this issue as well as EU 
circular economy targets for wood and paper, 
use of wood in biomass, and meeting climate 
objectives; the EU Timber Regulation; EU con-
struction products regulations and SPS meas-
ures related to plant health.

Biotech Market Access Issues

Canada and the EU have been meeting annu-
ally to discuss biotech market access issues 
for over a decade — a result of Canada’s par-
ticipation in the U.S.-initiated WTO challenge 
to Europe’s GMO bans — but the conversation 
has now been wrapped into CETA. The sum-
mary of the working group’s April 26, 2018 
meeting shows Canada “expressed concerns 
over specific issues of the EU risk assessment, 
including the existing timelines for risk as
sessing GMO applications, including stacked 
events, the EU’s 10year expiry of authorisa
tions which then necessitate renewal applica
tions, and the retroactive application of EFSA 
guidance documents”.121 

Canada also raised the issue of enforcement of 
EU measures that member states choose not 
to abide by — on the spraying of glyphosate, for 
example. These first items took enough time 
on their own that meeting participants had to 
put off the issues of trade in cattle and pig se-
men, and hatching eggs and day-old chicks; 
EU audits of Canadian fish plants; and the ani-
mal welfare item (transportation) that was dis-
cussed at the Regulatory Cooperation Forum. 

Committee on Agriculture

This committee first met on September 19 in 
Brussels. Based on a summary, again on the 
Canadian and European Commission CETA 
websites, quotas for meat and cheese trade 
took up most of the discussion. But the EU’s 
pesticides policies were once more a hot topic 
(emphasis added): 

“Canada highlighted legislative develop
ments in the EU on pesticides and veteri
nary medicinal products, pointing out that 
they have the potential to seriously impact 
EU imports of agricultural products with-
out a clear basis in international norms 
or a scientific assessment of risk. The EU 
explained that the legislation in question 
is intended to address legitimate public 
health concerns; it is fully transparent and 
nondiscriminatory. With respect to pes
ticide residues, the EU reconfirmed that 
their intent was that while applying the 
hazardbased criteria to pesticides, import 
tolerances will be evaluated when re
quested on the basis of a risk assessment 
carried out by the European Food Safety 
Authority (emphasize added).” 119

In its RCF proposals, CropLife states, “At some 
point the relationship is anticipated to mature 
to explore the desirability and feasibility of 
joint PMRA/EFSA (Pest Management Regula
tory Agency/European Food Safety Authority) 
reviews for new applications for active sub
stances and/or work sharing for scheduled 
reevaluations of existing chemistries”. While 
ClientEarth has warned Canada may use the 
Regulatory Cooperation Forum to put “pres
sure on the successful implementation of EU 
chemicals and pesticides rules and on the 
capacity of the EU to address the remaining 
legislative gaps”,120 this work may in fact take 
place within the less transparent agriculture 
committee.

Dialogue on Forest Products

The EU is a net importer of wood products, 
but prohibitions on the use of some biocides 
for pest control have been a long-standing 
 irritant of the Canadian forestry and wood 
sectors. At the May 23, 2018 meeting of the 

The Committee on Agriculture first met in September 2018.  
Photo: Seth Sawyers on flickr
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The EU retorted that its regulations are clear 
and the applications process has not got-
ten longer. Canada asked for pre-submission 
meetings between industry and EFSA, which 
the food safety authority seems to be con-
templating but which BEUC (the consumer 
advocacy group network) finds problemat-
ic “because of the risk it might affect EFSA’s 
independence”.122 The Canadian Food Inspec-
tion Agency and EFSA have been cooperating 
under a food safety risk assessment memo-
randum of understanding (MOU) since 2015.123 

The EU updated Canada on its transparency 
proposal to the WTO (in a nutshell, the pro-
active release of industry data used in risk 
assessments).124 The EU requested info on 
Canada’s GM salmon, which is approved for 
production and consumption in Canada. Cur-
rently the GM salmon is farmed in Panama 
and reimported into Canada, though it is 
very difficult to track because there are no 
labelling requirements. GM salmon is almost 
certainly being consumed unknowingly by 
Canadians and potentially re-exported to oth-
er countries.125 (Traceability of GMOs and ex-
ports to the EU was one item on the agenda 
of a March 4, 2019 second meeting of the CETA 
biotech working group in Brussels.)126

A 2017 report on GM salmon for the Commis-
sion claimed it is “not realistic” to imagine a 
transgenic fish offered on the European Mar-
ket.127 CropLife, on the other hand, claims in its 
proposals for CETA’s Regulatory Cooperation 
Forum and biotech dialogue that “unduly re
strictive GMO policies can deter adoption of 
beneficial technologies in developing coun
tries, inconsistent with the EC’s own interna
tional development objectives”.128 Canadian 
officials are bound to press the same line. 

CETA Domestic Advisory 
 Councils
Though the Canada Europe Roundtable for 
Business (CERT) lobby group has faded into 
the background now that its dream agree-
ment, CETA, is in force, another group has 
established itself in Brussels with the aim of 
ensuring CETA’s regulatory cooperation com-
mitments are kept by both governments. The 
Canada-EU Trade & Investment Association 
(CEUTIA), which is currently led by a former 
Canadian ambassador to Europe, was one of 
several groups to submit detailed proposals 
for CETA regulatory cooperation to the Cana-
dian government’s consultation on the matter. 

“We feel that further cooperation, planning 
and assessment on how regulation should 
be designed and implemented are key to en
sure the success of CETA and the chapter 21”, 
read the submission. The RCF “will be key” to 

CETA and the 
 environment

The threats to environmental policy in 
CETA neither begin nor end with the 
agreement’s regulatory cooperation provi-
sions. Other chapters in CETA related to 
investment and the regulation of domestic 
services may further constrain environ-
mental policy options for government.

Investment: Canada and the European 
Commission insist the proposed Invest-
ment Court System in CETA protects gov-
ernments’ right to regulate much more so 
than standard investor-state dispute settle-
ment. A 2016 joint study found, to the con-
trary, that some of the most problematic 
investor lawsuits against environmental 
measures under NAFTA and other bilateral 
investment treaties would still have moved 
ahead under ICS. In fact, CETA’s articles on 

“fair and equitable treatment” and inves-
tors’ “legitimate expectations” are more 
pro-business (and therefore restrictive of 
policy flexibility) than even NAFTA, under 
which about 60% of corporate challenges 
have targeted environmental measures.

Domestic Services: Chapter 12 (Domestic 
Regulation) applies to any “law, regula
tion, rule, procedure, decision, administra
tive action, requirement, practice or any 
other form of measure” related to licensing 
and qualifications requirements. CETA 
requires these rules be “as simple as pos
sible” and not “unduly complicate or delay” 
the supply of a service related to almost 
any economic activity, including mineral 
exploration permits, power plant zoning 
decisions, manufacturing practices. Thor-
oughly consulting the public on these fre-
quently controversial projects, or imposing 
environmental conditions a company finds 
too onerous, could potentially trigger CETA 
state-to-state or investor-state disputes.

More information on these and CETA’s 
other chapters affecting public policy can 
be found in the 2016 reports Making Sense 
of CETA and Investment Court System Put 
to the Test, both co-produced by Canadian 
and European NGOs. 
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getting “CETA beneficiaries to shape and get 
involved directly into the CETA implementa
tion”; addressing “public opinions and inter
ests group concerns and therefore ease the 
public acceptation process”; and paving the 
way the way for future FTAs.129 

CEUTIA asserts that CETA can solve regula-
tory issues not yet covered at the WTO, in-
cluding “guidelines and codes of practice 
on maximum levels for contaminant in food 
and MRLs for residues of veterinary drugs in 
food as well as for pesticide residues”.130 The 
group also wants the Regulatory Cooperation 
Forum to ensure regulators do not consider 
economic actors (e. g. European lobster fish-
ers who may not appreciate competition from 
Canada) in decision-making, but only “science 
and technologybased arguments”. They are 
totally fine, however, if those economic actors 
are Canadian corporations. CEUTIA President 
Mark Camilleri told a Canadian newspaper in 
2018 that the RCF “institutionalises the op
portunity for Canadian business to take full 
advantage of CETA by having a role in EU de
cisionmaking”.131

While CEUTIA, on its own behalf or that of its 
corporate clients, will no doubt engage within 
the CETA working groups and through other 
lobbying channels to achieve business’s de-
regulatory ambitions for the Canada-EU trade 
relationship, civil society groups have fewer re-
sources and fewer options. One potential zone 
of contestation will be the Domestic Advisory 
Groups in the EU and Canada that are tasked 
with monitoring the agreement’s labour, envi-
ronment, and trade and sustainable develop-
ment chapters. 

The first meeting of the CETA Committee 
on Trade and Sustainable Development was 
held on September 13, 2018 in Brussels. Offi-
cials discussed their preferences for experts 
to adjudicate disputes brought by civil soci-
ety, labour or business under CETA’s environ-
ment and labour chapters.132 Canadian and 
European officials “stressed the important 
role of business in promoting labour and en
vironmental objectives”, thus their focus on 
promoting the idea and practice of corporate 
social responsibility to non-CETA trading part-
ners, and “agreed as a followup to explore po
tential synergies and cooperation activities” in 
this respect.133 The committee discussed trade 
in plastics, trade and biodiversity, clean tech, 
multilateral environmental agreements, and 
their respective mechanisms for accepting 
and seeking NGO input on the TSD  chapter.

At a meeting in Ottawa in September 2018, or-
ganised by Environment and Climate Change 
Canada to assess civil society interest in par-
ticipating in the CETA domestic advisory 

group on the environment, the government 
expressed some openness to allowing civil 
society groups to monitor the entirety of the 
agreement — not just those chapters related 
to trade and sustainable development — in 
recognition of the many ways that CETA’s 
other working groups and dialogues may af-
fect environmental policy. Canadian and Euro-
pean NGOs working on environmental issues 
should insist on this course of action, perhaps 
in future meetings of the labour and environ-
ment advisory groups.

Until such access is granted, however, CETA 
implementation will remain heavily skewed 
toward industry interests, and in most cases 
based on the deregulatory logic of “good 
regulatory practices”. If the Canadian govern-
ment’s intentions in this respect are not clear 
enough from its stated priorities for these 
and other CETA committees, they become 
more so in the regulatory provisions Canada 
has agreed to with the U.S. and Mexico in the 

“New NAFTA.”

Genetically modified salmon is legally sold within the 
Canadian Market Photo: Andrea Pokrzywinski on flickr
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If the CETA regulatory cooperation chapter 
reflects the EU’s comfort zone for the same 
within an eventual EU-U.S. Transatlantic Trade 
and Investment Partnership (TTIP), the recent-
ly concluded USMCA — the “New NAFTA” — is 
all American. Canada’s acceptance of heavy-
handed U.S. proposals for regulatory coopera-
tion in that agreement suggests two things of 
importance to European environmental, con-
sumer and public health advocates. 

The first is that the USMCA “good regulatory 
practices” chapter exposes Canada’s com-
fort zone with regulatory cooperation and its 
expectations for what is appropriate in the 
Canada-EU context. Once the “New NAFTA” 
is ratified, likely at some point in 2019 or early 
2020, the Canadian government will be mar-
ried to a North American philosophy of de-
regulation that prioritises getting out of the 
way of commercial interests — the opposite of 
precaution.

A second important consideration for Euro-
peans is how much the USMCA regulatory 
cooperation provisions draw from the Obama 
administration’s proposals for the stalled TTIP. 
As aggressively as the current U.S. adminis-
tration has moved to deregulate at home, ef-
forts by the current administration to restart 
transatlantic trade talks with the Commission 
represent a continuation more than a radical 
break from the long-standing U.S. project to 
align transatlantic regulations and regula-
tory practices. With U.S. President Trump and 
Commission President Jean-Claude Juncker 
now apparently committed to discussions on 
a regulation-focused trade agreement in the 
near term, we should expect the USMCA to 
provide a dangerous new template. So what 
does that agreement look like with respect to 
regulation?

In proper OECD form, Article 28.2.1 of the 
“good regulatory practices” chapter explains 
that the goal of regulation is to “facilitate 
trade, investment and economic growth”. 
Health, safety and environmental protection 
are bracketed as examples of legitimate pub-
lic policy objectives that GRP can contribute 
to, but nowhere does the chapter propose 
they are of primary importance. Rather, gov-
ernments should adopt GRP as a foundation 
for regulatory cooperation to “support the 
development of compatible regulatory ap
proaches among the Parties, and reduce or 
eliminate unnecessarily burdensome, dupli
cative, or divergent regulatory requirements”. 

“No more REACHes” 
According to U.S. Special Envoy Murray 
Gray, writing in a May 2008 cable to vari-
ous U.S. government officials heading to a 
bilateral meeting in Brussels, “the EU sees 
its market as an instrument of ‘soft power,’ 
and uses its ‘tougher’ regulation in con
sumer and environmental protection to 
create new global standards (sometimes 
consciously at our expense). For this rea
son, a key focus of the TEC (Transatlantic 
Economic Council) for us is to help improve 
the way the EU regulates: minimizing 
unnecessary regulatory divergences be
tween us depends on the EU using a trans
parent regulatory process, sciencebased 
risk assessments, costbenefit analysis 
and thorough impact assessments”.

In the same cable, Gray refers to the EU’s 
lauded (for its focus on precaution) REACH 
chemicals management system as “one 
of the most egregious examples of over
regulation…. In some ways, the motto for 
the United States of the TEC should be ‘no 
more REACHes.’” The cable credits OIRA/
OMB work with the Commission for the 
establishment by the EU of the Impact 
Assessment Board in 2006, which was 

“strengthened” in February 2008, says Gray, 
“so now EU Directorates cannot submit 
proposals to the Commission until IAB 
economists have approved the accompa
nying impact assessments”. Emphasising 
the importance of regulatory cooperation 
not only to the U.S. but perhaps to market-
based globalisation, Gray says, “We both 
need smart regulation to improve our 
competitiveness and expand economic 
growth opportunities on both sides of the 
Atlantic”.

Source: WikiLeaks (09.05.2008): 
https://wikileaks.org/plusd/
cables/08BRUSSELS704_a.html, accessed 
24.02.2019.

5. Regulatory cooperation in TTIP and  
the “New NAFTA”
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Article 28.2 notes that the guidelines for GRP 
in the chapter are “obligations” on the parties 
(i. e. binding), which is reinforced by the appli-
cability of the USMCA’s dispute resolution pro-
cess to recurring violations of the chapter after 
the agreement has been in force for one year 
(Art. 28.20).

Like the earlier U.S. proposals in TTIP, Article 
28.4 asks Canada, the U.S. and Mexico to retain 
centralised regulation-setting agencies to en-
force GRP across all federal departments (e. g. 
Health Canada, the Environmental Protection 
Agency or the Comisión Federal para la Pro-
tección contra Riesgos Sanitarios) so that new 
public protections “avoid unnecessary restric
tions on competition in the marketplace”, do 
not create burdens on small business, and 
comply with international trade and invest-
ment obligations, including requirements to 
adopt international standards rather than de-
veloping more protective provisions. 

In Canada, this clause of the USMCA would ap-
pear to lock into place the role that the Treas-
ury Board Secretariat (TBS) currently plays as a 
regulator of last resort. The Cabinet Directive 
on Regulation, which came into force in Sep-
tember 2018, already enshrines in law many 
business-friendly GRP norms such as a one-
for-one rule — regulators must kill one exist-
ing regulation for each new one they want to 
introduce — and a requirement that govern-
ment agencies annually estimate how much 
they have reduced the “cost of administrative 
burden” on corporations.134 Under the USMCA, 
a move to regulate in a more protective or pro-
consumer way than this could conceivably be 
disputed by the U.S. or Mexico.

Article 28.6 of the USMCA obliges parties to 
publish annually a list of regulations they plan 
on implementing or introducing over the next 
year — standard practice in the U.S. and Can-
ada, but again now enshrined into a binding 
international treaty. Further transparency re-
quirements are outlined in Article 28.9, such 
as the obligation to justify the need for a new 
regulation, publish all scientific and other data 
consulted, and to treat input from any person 
in the NAFTA region equally in the regulation’s 
final development. Regulators are to “take 
into account the comments received and, as 
appropriate, make revisions to the text of the 
regulation published”. 

In theory, these transparency clauses could be 
used to force regulators to better account for 
the positions of environmental organisations, 
food safety advocates and consumer groups 
in new product approvals, reviews of existing 
chemicals known to be harmful to humans, 
or other policy changes of public importance. 
However, as discussed throughout this report, 

the primary objective of GRP is to reduce the 
burden on business. Presumably, recommen-
dations to make national public protections 
stronger will be discarded as less facilitative of 
commerce (not to mention as violations of the 
deregulatory Executive Order 13771).135

USMCA countries are not obliged to perform 
regulatory impact assessments (RIA) of new 
rules, but if they do (as currently in the U.S. 
and Canada), Article 28.11 requires the RIA to 
include: an explanation of why the new rule 
is needed and what problem it is meant to 
address; a list of all feasible regulatory and 
non-regulatory alternatives (including an as-
sessment of doing nothing) that could also 
address the same problem; the costs and 
benefits of each of these scenarios; and the 
grounds for choosing one option over the 
other. This is an absurd amount of work to put 
public officials through each and every time 
they want to add, amend or remove a public 
protection, which happens quite frequently in 
all countries.

Adding to the burden on public regulators, 
and much like recent Commission regulatory 
policy, Article 28.13 requires all USMCA parties 
to create procedures to retroactively review 
regulations to “determine whether modifica
tions or repeal is appropriate”, while Article 
28.14 says any “interested person” (usually cor-
porations and their lobbyists) must be given 
the means to submit written suggestions 
for “the issuance, modification, or repeal of a 
regulation” when it has: “become more bur
densome than necessary to achieve its objec
tive (including with respect to its impact on 
trade), fails to take into account changed cir
cumstances (such as fundamental changes 
in technology, or relevant scientific and tech
nical developments), or relies on incorrect or 
outdated information”. 

There is significant potential here for multina-
tional corporations to abuse this notice and 
review process. Global producers of chemi-
cals, pesticides, pharmaceuticals, genetically 
modified food products, cosmetics and food 
additives are forever disputing good science 
showing risks to human health or the environ-
ment. Delays in removing known toxics, car-
cinogens, bio-accumulative products and 
endocrine disruptors from consumer products 
can be blamed in part on regulatory capture, 
but also result from pressure to harmonise 
measures across borders so as not to interrupt 
profitable supply chains and trade flows.

The GRP chapter in the USMCA will not be to-
tally foreign to European civil society groups, 
since it draws heavily from the U.S. propos-
als for regulatory cooperation in TTIP that 
Wiki leaks published in May 2016.136 Like the 
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European Commission at the time, the Oba-
ma administration hoped the chapter would 

“reinforce regulatory cooperation thereby 
facilitating trade and investment in a way 
that supports Parties’ efforts to stimulate 
growth and jobs”, “reduce unnecessarily 
burdensome, duplicative or divergent regu
latory requirements”, and “promote an effec
tive, procompetitive regulatory environment” 
and international cooperation on instruments 
that will lead to more “consistent regulatory 
outcomes”.137 But the U.S. TTIP proposal, like 
the USMCA text, was more radical in how 
strictly it would enforce GRP.

The U.S. wanted TTIP to require each party to 
maintain internal processes to facilitate co-
ordination among regulators — the role that 
OIRA plays in the U.S. and that the TBS has 
been given in Canada — so they are not du-
plicating work or violating international trade 
agreements, but were always emphasizing 
the special concerns of “small entities” (likely 
small enterprises) and prioritizing innovation. 
Other U.S. proposals would require parties to 
consider the trade effects of new rules; pro-
vide persons of the other party ample oppor-
tunity to comment on new rules at multiple 
stages of the process; in some instances, pro-
vide detailed descriptions of the regulatory 
process such that a stakeholder might know 
precisely what was happening at each stage 
(a bit like how online shoppers get regular 
email notifications of where their package is); 
provide a year’s advance notice of what new 
rules are being prepared and a compilation, 
easily available online, in a searchable data-
base, of all new rules; and require regulatory 
impact assessments (or “analytical tools”, in 
the EU preferred language) of all new com-
mercially important rules.

This was the U.S. administration at the end of 
it rope (so to speak) with the EU (see box “No 
more REACHes”). Granted, as discussed above, 
there has been considerable support from Eu-
rope, the German government and German 
officials in particular, for adopting more pro-
business U.S. types of regulation, including 
impact assessments and cost-benefit analy-
sis.138 For example, at a January 2007 meet-
ing between Chancellery Senior Economic 
Advisor Jens Weidman and representatives of 
the U.S. State Department, the Germans and 
Americans spoke of the potential to use Ger-
many’s presidency of the EU to launch closer 
cooperation on “lowhanging fruit” leading to 
longer-term economic cooperation: 

“[Dr. Weidman] said that with new tech
nologies developing, new areas, such 
as radiofrequency identification (RFID) 
technology and nanotechnology, are 
emerging that may soon require regula
tion. The United States and the EU need to 
begin cooperating now, so that they do not 
find themselves with conflicting regulatory 
regimes in the future”.139 

Remember that this was all taking place un-
der the neoconservative Bush administration. 
The French and German governments were 
agreed at this point on the need for a binding 
agreement that would set timelines for regu-
lators to “reduce diverging regulatory require
ments” on both sides of the Atlantic. The U.S. 
text for the TTIP regulatory cooperation pro-
cess should be seen as an effort of the U.S. to 
radically speed up the process of harmonisa-
tion by putting U.S. regulatory norms into the 
text of a binding treaty for the first time. Eu-
ropean NGOs such as Greenpeace, the Seattle 
to Brussels Network, Food and Water Europe, 
Friends of the Earth Europe, Transnational In-
stitute and others were aghast at the implica-
tions of the chapter, which became a primary 
target of their activism, and an important rea-
son behind widespread public opposition to 
TTIP.140

Canadians are now contending with these 
same U.S. proposals within the “New NAFTA”, 
or USMCA. The issue of regulatory coopera-
tion in trade agreements does not have the 
same media profile as it does in Europe, which 
might explain why it has not been as contro-
versial, but this could change as the USMCA 
is brought forward for ratification. Still, envi-
ronmental activists and public interest NGOs 
should be highly concerned that much of the 
U.S.-favoured TTIP language can be found 
word for word in the USMCA; the chapter is 
even subject to dispute settlement, which the 
Obama administration had not proposed in 
the EU-U.S. context. 
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As we have seen, “good regulatory practices” 
and regulatory cooperation are gradually chip-
ping away at what little room governments 
have left to regulate in a precautionary way. 
Though multinational corporations may in-
cur minor costs from differences in technical 
regulations, standards and conformity assess-
ment procedures, these do not justify putting 
the foxes in charge of the proverbial henhouse. 
Promoters of regulatory cooperation rarely 
acknowledge the increased costs that gov-
ernments incur through time-consuming, 
mandatory regulatory impact assessments 
and cost-benefit analysis.

A 2016 report on the EU-U.S. cooperation un-
der the proposed Transatlantic Trade and In-
vestment Partnership lists some of the other, 
rarely mentioned downsides of regulatory co-
operation: “time spent negotiating and carry
ing out coordination agreements”, the risk of 
undermining social well-being by mismatch-
ing rules to local preferences (for degrees of 
environmental risk, for example), the greater 
chance that regulatory errors will have wider 
consequences under a uniform versus a het-
erogeneous policy environment, and the lost 
learning opportunities from harmonisation.141 

As practiced in North America, voluntary regu-
latory co-operation has been much less trans-
parent and accessible to NGOs and academics, 
or even elected officials, than it has for indus-
try lobbyists. As the examples of Regulatory 
Cooperation Council activities listed above 
demonstrate, this can easily lead to subop-
timal regulatory outcomes from a public in-
terest perspective. Were countries to agree, 
instead, to cooperate in an ad hoc way, guided 
by democratic and precautionary principles, 
the outcomes could theoretically be positive 
for the environment, public health, and con-
sumer and worker protections. 

Environmental, consumer and public health 
activists, along with forward-thinking policy-
makers, need to be playing a double role in 
this evolving era of international regulatory 
cooperation based on “good regulatory prac-
tices” principles. First, there is the important 
job of monitoring current cooperation activi-
ties in the NAFTA region and under the fledg-
ling CETA committees. Public funding for 
NGO participation could help ensuring that 
these spaces are not monopolized by corpo-
rate lobbyists. 

In their submissions to the Canadian and 
European Commission consultation on reg-
ulatory cooperation in CETA, several environ-
mental groups proposed there should be full 
transparency in the cooperation process it-
self (not only, as business groups demand, in 
government rule-making) and harmonisation 
upward to the higher standard (e. g. the adop-
tion of the EU’s REACH standard for chemicals 
management in North America). Crucially, co-
operation should be embedded in the precau-
tionary principle instead of the misleadingly 
named risk-based approach at the heart of 

“good regulatory practice”.142 

These and other proposals from domestic and 
transnational civil society actors for states to 
adopt stricter standards (e. g. on food or con-
sumer product safety) should be given as 
much if not more weight in the consideration 
of current and future areas of regulatory coop-
eration. After all, the whole purpose of envi-
ronmental and health regulations is to protect 
the public. 

Governments should also provide fund-
ing to NGOs to participate at the Codex and 
other international standards setting bodies 
to make it more likely their views will be in-
tegrated into international best practices. At 
the same time, we should dispense with the 
idea that regulatory divergence is only ac-
ceptable where regional conditions (usually 
physical, geographical, meteorological, etc., 
but also sometimes social) make it necessary 

6. Alternative foundations for international 
regulatory cooperation

The European Parliament in Brussels Photo: Ash Crow on 
commons.wikimedia
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to address a similar issue in different ways. 
Regulatory variation, even in otherwise identi-
cal situations, can be beneficial to everyone in 
the long term, including business, by provid-
ing a testing ground for multiple approaches 
to dealing with the same or similar regulatory 
issues.143 

For example, where a stronger ban on neo-
nicotinoid pesticides (as in Europe, California 
or Ontario, Canada) has beneficial impacts 
on pollinators, water systems and health, this 
should serve as a benchmark for other coun-
tries to follow. The ban needn’t be permanent, 
either, if in the future it can be demonstrated 
conclusively that these chemical products are 
safe for spraying — an unlikely prospect in this 
example, given new scientific evidence. U.S. 
automobile emissions standards are stronger 
than in most of the world today because one 
jurisdiction, the State of California, decided to 
show leadership by adopting different, stricter 
rules than were in place federally. Industry de-
cided it would be better for them to push that 
higher standard nationally than to fight a se-
ries of varying state-level efforts to mimic the 
California example.144

Testing in multiple jurisdictions, rather than 
being viewed as wasteful duplication, also 
has benefits, notably by increasing technical 
knowledge and engendering trust in gov-
ernment, business and the products we con-
sume. Here the concept of open data could 
come in handy. If government regulators in all 
countries had access to an electronic reposi-
tory of all the science, public comments and 
other information used to set national envi-
ronmental, consumer protection and human 
health standards, they would be better able 
to understand why decisions were taken to 
regulate one way or another — and to advo-
cate an appropriate path. Open data would 
provide cover for governments who may be 
facing strong corporate lobbying against tak-
ing stricter measures than industry would like 
to see implemented.

Of course, there are sometimes vast differenc-
es in the capacity of governments to regulate 
for product safety. Where developing coun-
tries worry legitimately that they do not have 
the resources or expertise to match, inspect or 
enforce the same standards and regulations 
as developed countries, bilateral and multilat-
eral trade discussions should focus on capac-
ity building and public-public partnerships to 
strengthen the application of precautionary 
decision-making globally.

But even between wealthy countries such 
as Canada and the United States there can 
be vast differences in the resources avail-
able to develop and enforce standards and 

regulations. In these cases there may be legiti-
mate reasons why Canadian regulators would 
opt to harmonise with U.S. standards where 
they have been shown to be highly protec-
tive of consumers, human or animal health, 
or the environment. But where new science, 
or the experiences of vulnerable or more di-
rectly impacted communities — farmers living 
close to fracking equipment, for example, or 
Indigenous communities living downstream 
from chemical-intense mining or energy pro-
jects — suggests a need for stricter regulations, 
it only makes sense for both governments to 
put adequate resources to the task.

There are clearly options for international reg-
ulatory cooperation that are not based strictly 
on WTO/OECD “good regulatory practices”, 
whose purpose is to internationalise a “light 
touch”, trade-biased regulatory methodology 
favoured by corporations and their lobbyists. 
A progressive regulatory cooperation agen-
da would create space for political, ethical or 
moral considerations in the rule-making pro-
cess, emphasise open access to all scientific 
data, and prioritise the precautionary princi-
ple over rapid commercialisation and purely 
market-based solutions to today’s significant 
environmental, public health and consumer 
protection challenges.



37

Multinational corporations, in particular those 
with vast and complicated global supply 
chains, have obvious financial incentives for 
lobbying governments to harmonise techni-
cal regulations, standards, conformity assess-
ment procedures and risk assessments. The 
fewer approvals these companies must seek 
or inspections they must pass, and the less 
paperwork to fill out, the more money they 
stand to make — with lower market approval 
costs said to marginally improve competitive-
ness in world markets. But regulations, stand-
ards and certification regimes frequently 
serve important protective purposes and will 
differ for legitimate political, economic or ethi-
cal reasons, or due to consumer preferences. 
Governments should have a right to regulate 
in a precautionary way that takes these pub-
lic concerns seriously, and that puts public 
health, labour rights and the environment as 
first priorities. 

Under “good regulatory practices” ideology, 
however, governments agree to consider 
mainly how to reduce friction in international 
commerce, to grease the wheels of corporate-
led globalisation, when drafting public inter-
est regulation. “Smart” or “better” regulation 
reforms and campaigns for the “innovation 
principle”, which are backed internationally by 
the OECD, are the domestic tools that propo-
nents of this ideology — in Canada, the EU and 
the United States — very purposefully used to 
shrink the space for public interest environ-
mental, consumer and human health policy. 
These deregulatory frameworks are now be-
ing locked into place through regulatory co-
operation provisions in binding new free trade 
agreements such as CETA and USMCA. 

Canada’s acceptance of a starkly deregulatory 
brand of “good regulatory practices” in the 
USMCA should be a warning to EU decision-
makers of how North American industry, in 
line with Canadian trade and high-level reg-
ulatory officials, hope to use the many CETA 
committees, including the Regulatory Coop-
eration Forum, to interfere with or pre-empt 
precautionary decision-making by EU institu-
tions and member states. The USMCA’s regu-
latory cooperation chapter is also a signpost of 
where the current U.S. administration hopes 
the Commission will land in the reboot of the 
TTIP negotiations. This would be a tragic out-
come for Europe, which has spent so much 
political capital building an alternative frame-
work for regulating based on the precaution-
ary principle. 

More fundamentally, “good regulatory prac-
tices” and regulatory cooperation should be 
seen not as novel or benign features of mod-
ern free trade agreements, but as a confirma-
tion of the deregulatory project in the World 
Trade Organization, and in particular its agree-
ments on technical barriers to trade and 
sanitary and phytosanitary standards. This 
corporate vision for how globalisation should 
proceed is tragically out of date in our era of 
climate change and destabilising inequal-
ity. Whole ecosystems have been pushed to 
the brink of collapse by exponential growth 
in economic activity and commerce over the 
past two centuries, and in particular since the 
Second World War. Greenhouse gas emissions 
must be halved globally by 2030 for humanity 
to have any chance of meeting its Paris Agree-
ment commitments.145 

Given the need to rethink how and what we 
produce, trade and consume, so that we 
might meet these and other existential chal-
lenges, our governments’ preoccupation with 
multinational supply chain efficiencies seems 
hopelessly out of step. Under different prin-
ciples, international regulatory cooperation 
could help countries put the global trade re-
gime on a more sustainable, democratic and 
popular path. As long as that cooperation 
is based on poorly named “good regulatory 
practices,” however, that progressive vision for 
global trade will continue to recede from view.

7. Concluding remarks
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