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In a memorable decision in August 2009, 
the Argentina Supreme Court declared as 
unconstitutional legislation that criminal-
ized drug possession for personal con-
sumption. The court decision followed the 
same line of thinking as a process started in 
2005 within the executive branch, to refor-
mulate the national drug policy. An advi-
sory committee created in 2007 drafted a 
series of legislative proposals and guidelines 
for defining public policies on drugs that 
adhered to human rights standards in the 
criminal, social and health spheres. The 
committee’s proposals emphasize the need 
for a new focus in the field of mental health 
and education.  

The initiative can be traced to the judicial 
branch, and the judges, prosecutors and 
legal scholars who best understood the 
weight and impact of the law. Profound 
criticism of the way the criminal system 
disproportionately targeted consumers 
emerged; particularly the treatment of 
those smoking marijuana.  At the same 
time, Argentina was witnessing a change in 
its role in the drug-trafficking chain, 
becoming a more important country for 
transshipment of drugs, a producer and 

exporter of precursor chemicals, and ex-
periencing an increase in cocaine con-
sumption. A derivative of cocaine, known 
locally as paco, also began making inroads, 
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CONCLUSIONS & RECOMMENDATIONS 

• The debate over reforming drug policies 
has finally gotten underway in Argentina 
and small steps have been taken in the 
right direction, but there is still much to do 
before a reform agenda can be imple-
mented. 

• The Supreme Court’s jurisprudence and 
new institutional stakeholders have novel 
proposals and resolutions that can return 
proportionality, efficacy and humanity to 
judicial practices and public policies. 

• The time has come to transform discourse 
into legislation and bring the intervention 
practices of public institutions in line with 
the new laws as a way of guaranteeing 
better results and reducing harm related to 
the problem of drug consumption. 

 “  I gave the order not to go after consumers. 

Gangs blossomed and have become what they are today, 

because we have focused on consumers .”
Aníbal Fernández 2
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causing social concerns and having an 
impact on poorer sectors of the population.  

Since then, obvious tensions and contradic-
tions have become evident within the state 
and among public opinion in general, on 
how best to deal phenomena related to the 
country’s market for illicit drugs. Perhaps 
the time has come to take a step forward in 
the process, reflecting a new level of 
maturity in the national debate, and in a 
regional context, that widely recognizes the 
failure of current policies.  

LEGAL CONSIDERATIONS ABOUT DRUG 

POSSESSION FOR PERSONAL USE  

It has been decades since Argentina first 
considered the idea of excluding from 
criminal prosecution possession of small 
quantities of drugs. The principle was 
included in a reform of the criminal code in 
1968, which introduced for the first – and 
last – time in Argentine criminal law, a 
clause that expressly excluded from its 
scope anyone who possessed drugs or ma-
terials used for their preparation in quanti-
ties that did not exceed “those correspond-
ing to personal use.”3 

This position was modified after only a 
short time with passage of a new law in 
1974 that introduced prison sentences 
between one and six years, as well as fines, 
for possession of psychoactive substances 
and controlled drugs, even if they were only 
for personal consumption.4 The Supreme 
Court upheld this law throughout the 
following decade, during the period of 
military dictatorship, based on the rationale 
of “defending national security”.5 

The situation began to change when demo-
cracy was restored in 1983, with a new 
judicial approach that questioned the 
constitutionality of a law that criminalized 
drug possession without exception. In 
August 1986, the Supreme Court handed 
down the well-known “Bazterrica” deci-
sion, declaring the article on drug posses-

sion unconstitutional, stating that it 
“invades the sphere of personal freedom.” 6 

Nevertheless, the legislative climate during 
this period had not changed and in 1989 a 
new law was passed that called for prison 
sentences between one month and two 
years,7 or the equivalent in education or 
treatment, for possession of drugs intended 
for personal use. This is the legislation on 
the books today. This law has raised nu-
merous political, legal and academic criti-
cisms8 after 20 years of its application, with 
opponents frequently stating that it has 
resulted in the criminalization of drug 
users.9 

History repeated itself with the Supreme 
Court decision in August 2009.10 Known as 
the “Arriola” verdict, the court ruled on the 
case of five people who were caught leaving 
a house that the authorities had under sur-
veillance for alleged drug sales. The five 
people were arrested by the police a few 
meters from the house and a search by offi-
cers found three marijuana joints on them. 
The court, re-examining the precedent set 
by the Bazterrica decision, unanimously 
declared unconstitutional the famous arti-
cle based on the right to privacy protected 
by Article 1911 of the Argentine Constitu-
tion. The judges ruled that the right to 
privacy was supreme, but established cer-
tain limits on this constitutional protection 
when conduct affects third parties.  

The court went beyond simply ruling on 
the case, exhorting “all public powers to 
ensure a state policy against illicit drug traf-
ficking and to adopt preventative health 
measures, with information and education 
to dissuade consumption, focused above all 
on the most vulnerable groups, especially 
minors, to guarantee proper compliance 
with the international human rights treaties 
signed by the country.” The ruling can be 
understood as an appeal to the executive 
branch to adopt more effective drug poli-
cies and a call for reforms to the current 
system.12 
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INSTITUTIONAL REFORMS: PENDING 

POLICIES  

The institutional context regarding drugs 
in Argentina is similar to the rest of Latin 
America, with the government creating a 
high-level bureaucratic structure and giving 
it a broad scope for action. In 1989, the 
government created14 the Secretariat of 
Planning and Coordination for Drug Pre-

vention and Drug Trafficking (Secretaría de 
Programación y Coordinación para la 
Prevención de la Drogadicción y la Lucha 
contra el Narcotráfico—SEDRONAR) that 
is controlled directly by the president’s 
office. The initial objective of this agency 
was to assist the president on all issues 
related to programme, control and legisla-
tion related to illicit trafficking and illegal 
use of drugs, narcotics and psychotropic 

The arguments in the Arriola decision 

“The second paragraph of Article 14 in Law 
23.737 must be invalidated, because it in-
fringes on Article 19 of the National Consti-
tution given that it invades the sphere of 
personal freedom that excludes the author-
ity of state agencies. For this motive, this 
legal regulation is declared unconstitutional 
in that it incriminates drug possession for 
personal use under conditions that do not 
entail a concrete danger or harm to the 
rights or assets of third parties” (opinion of 
Judge Elena Highton de Nolasco). 

“Drug possession for personal consumption 
on its own does not offer elements to affirm 
that the accused were involved in anything 
other than a private action that cannot be 
seen as offending public morality or the 
rights of others” (opinion of Judge Carmen 
Argibay). 

“Prosecuting drug users (…) becomes an 
obstacle to the recuperation of the few 
people who are addicts, because it does 
nothing more than stigmatize them and 
reinforce their identification to the use of a 
toxic substance with a clear prejudice 
against the progress of any form of detoxi-
fication therapy or behavior modification 
that proposes the inverse objective, which 
aims to remove this identification to try and 
establish self-esteem based on other values” 
(opinion of Judge Raúl Eugenio Zaffaroni).  

“None of the conventions signed by the 
Argentine state in relation to the issue (1988 

UN Convention Against Illicit Traffic in 
Narcotic Drugs and Psychotropic Sub-
stances; 1971 Convention on Psychotropic 
Substances and the 1961 Single Conven-
tion on Narcotic Drugs) commit it to 
criminalize narcotic possession for per-
sonal use. On the contrary, they state that 
the issue is ‘subject to constitutional 
principles and the basic concepts of its 
legal order’ (Article 3, subsection 2; Article 
22 and Articles 35 and 36 of the conven-
tions, respectively), with the conventions 
demonstrating their respect for Article 19 
of the constitution” (opinion of Judge 
Ricardo Lorenzetti). 

“It is clear that definitive responses for 
these approaches cannot be found in the 
framework of criminal cases notwith-
standing the possibility of solutions in 
other spheres. It is undoubtedly inhumane 
to criminalize individuals, subjecting them 
to a criminal process that will stigmatize 
them for life and applying, in this case, a 
prison sentence (...) ‘it is a health problem 
and those afflicted should not be incarcer-
ated’. 13 On the contrary, it is primarily 
within the sphere of health – and through 
new models for an integral approach – 
where the response to personal drug 
consumption should be found. This 
combines proper protection of human 
dignity without losing sight of the broader 
focus this problem requires, which above 
all is related to dependency on these 
substances” (opinion of Judge Carlos Fayt). 
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substances, and coordination of national 
policies and foreign policy regarding this 
issue.  

Responsibilities as disparate as criminal 
prosecution, medical attention and 
prevention were concentrated in this way 
under one agency. At the same time, this 
concentration kept other ministries (Health 
and Education, for example) from focusing 
on the issue, while the task of interdiction 
exposed the difficulties of coordinating 
with security forces dependent on other 
agencies.  

In 1996, SEDRONAR15 was given the task 
of preparing and approving the Federal 
Plan for Integral Prevention of Drug 
Dependency and Control of Illicit Drug 
Trafficking, with the most recent plan 
corresponding to the 2005-2007 period.16 

The Interior Ministry in 2007 began push-
ing a series of measures that would lead to 
the process of looking for ways to trans-
form Argentina’s drug policies. The crea-
tion of the Scientific Advisory Committee 
on Control of Illicit Trafficking of Drugs, 
Psychotropic Substances and Complex 
Criminality, which was installed in Febru-
ary 2008,17 generated new proposals for 
legislative changes and public policies, and 
created a climate of controversy regarding 
the government’s official position.  

This quickly became obvious during the 
51th meeting of the Commission on Nar-
cotic Drugs in 2008 in Vienna. The head of  
SEDRONAR abruptly left the meeting, as 
the Argentine minister of Justice, Security 
and Human Rights asserted that the gov-
ernment’s official position was depenaliza-
tion  of drug possession for personal con-
sumption, adoption of harm reduction as a 
health policy, separating health care from 
persecution of criminal activity, interna-
tional criminal cooperation, efficiency in 
the investigations involving controlled 
deliveries, rigorous control of precursor 
chemicals and efforts to follow the drug 
money trail.  

Shortly thereafter, the Scientific Advisory 
Committee presented its first official docu-
ment with a hard-hitting evaluation of the 
national context: “After nearly 20 years 
since passage of the drug law and its multi-
ple reforms, the administrative and criminal 
legislation on asset laundering and the 
administrative regulation on precursors and 
chemical substances have not contained the 
exponential increase since the 1990s in sup-
ply and demand of legal and illegal sub-
stances. The de-legitimization of legal 
control based principally on criminal law 
generates impunity and, simultaneously, the 
social perception that the punitive sanction 
targets the most vulnerable and weakest 
segments, which are the consumers.” 18 

This final point received strong political 
backing during the public presentation of a 
national survey on drug consumption, 
which included the presence of nearly all 
Cabinet ministers, when the president sup-
ported the initiative, stating: “I do not like it 
when someone with an addiction is treated 
like a criminal. Those who need to be con-
demned are the ones selling these substan-
ces.”19 

This process culminated with the crea-
tion,20 under the umbrella of the Cabinet 
chief’s office, of the National Coordinating 
Commission for Public Policy Regarding 
Prevention and Control of Illicit Drug 
Trafficking, International Organized 
Crime, and Corruption with the goal of 
“preparing and proposing national and 
regional public policies to combat trans-
national organized crime, asset laundering, 
corruption and illicit drug trafficking, 
establishing inter-ministerial, inter-
governmental and inter-regional institu-
tional spaces, advising at all levels the 
Cabinet chief, in order to coordinate joint 
actions to optimize public policies.”  

This National Commission has proposed a 
five-year National Drug Plan that includes 
prevention, assistance, inclusion, educa-
tion, and criminal prosecution of drug traf-
ficking. The document places criminal 
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policy within the context of complex issues 
and links national, provincial and munici-
pal systems for medical attention, and 
includes several bills that have not yet been 
presented to Congress.  

In the meantime, there continue to be con-
flicting positions within the state structure. 
Nearly a year after the Supreme Court’s 
Arriola decision, the head SEDRONAR 
stated that "depenalization of drug con-
sumption inhibits the path to assistance.”21  

REFORM AND SOCIAL, HEALTH AND 

EDUCATION POLICIES 

An important aspect of the current debate 
on drug policy reform is linked to the right 
to health care as an issue that cannot be 
separated from fundamental human rights. 
The Arriola decision, which removed drug 
possession for personal use from the crimi-
nal sphere, clearly identified drug addiction 
as a problem that must be addressed by the 

Recommendations of the Scientific Advisory Board 

1) Integral reform of criminal legislation on 
drugs to adapt regulations from the 1994 
constitutional reform, particularly the 
regulations that elevated the right to health 
care to the constitutional level; 

2) Development of policies regarding crime 
and proposals for actions in such a way that 
criminal persecution of consumers and the 
lowest levels of the trafficking chain do not 
cover up other aspects, such as corruption 
and extortion.  

3) Whenever the crime of trafficking is 
transnational, increase international crimi-
nal cooperation and information exchange 
to improve the effectiveness of strategies for 
controlled deliveries, control of illicit 
trafficking and research of complex crimes.  

4) Effective administrative control of 
medicines in general and controlled drugs 
and psychotropic substances in particular, 
closely monitoring availability to children 
and adolescents. 

5) Adopt national and provincial adminis-
trative mechanisms related to quality 
control and diversion of substances or 
precursor chemicals used to guarantee the 
quality of products, while also offering 
necessary control of the illegal market.  

6) Design public communication policies 
that emphasize prevention and education 

as a way of improving quality of life and 
control messages that stimulate and foster 
consumption of legal and illegal sub-
stances as a guideline for social integra-
tion.  

7) Suggest that the bulk of national and 
provincial government investment go to 
the public health system, focusing princi-
pally on legal substances, such as tobacco 
and alcohol, as well as on illegal sub-
stances, emphasizing prevention as a way 
to create a balance in budgets, which have 
prioritized security over prevention for 
years. 

8) Actions related to demand should be 
framed within a plan that includes pro-
posals for state policies and resources, with 
measurable objectives and timeframes that 
extend beyond an administration’s term in 
office and are based on the following pil-
lars: A. Prevention (run by the Ministries 
of Education, Social Development and 
Health); B. Treatment (run by the Minis-
tries of Health and Social Development); 
C. Social rehabilitation (run by the Minis-
tries of Social Development, Health, Labor, 
Education, and Justice Security and Hu-
man Rights); and D. Repression (run by 
the Ministry of Justice, Security and Hu-
man Rights). All of these will be developed 
in a coordinated fashion and will guaran-
tee the rule of law. 
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health-care sector. This carries with it the 
risk of considering all drug consumers as 
medical or psychiatric cases. While no 
longer treated as criminals, drug users 
could be labeled as (mentally) ill. As such, it 
is necessary to point out the distinctions 
that some official documents and legislative 
proposals make between “users” and 
“problematic users,” as well as the emphasis 
on protecting the rights of people who 
suffer from mental illness, including those 
who are problematic drug users.  

Taking into account that attention to men-
tal health issues and problematic consump-
tion of drugs continued to fall under a 
hegemonic model of guardianship or 
internment, two Supreme Court rulings22 
deserve special attention, because they 
highlight that “in processes that call for 
involuntary or coercive psychiatric intern-
ment, it is essential to respect the rule of due 
process to uphold the fundamental rights of 
the persons involved.” They also stipulate 
that internment needs to be seen as an 
exceptional measure.  

Along these same lines, the proposed 
Mental Health Law,23 which was approved 
by the House of Representatives on Oct. 14, 
2009 and its currently awaiting a vote by 
the Senate, is an important step forward. 
Article 4 of the proposed bill establishes 
that, “addictions must be addressed as part 
of mental health policies. People with 
problematic consumption habits, whether of 
legal or illegal drugs, enjoy all the rights and 
guarantees established in this law with 
respect to health services.”  

Nevertheless, the best normative frame-
work could be inoperable without the 
necessary institutional support. The official 
document on drug users and policies for 
working with them, prepared by the Scien-
tific Advisory Committee on Control of 
Illicit Trafficking of Drugs, Psychotropic 
Substances and Complex Criminality, 
recommends: “Among the universe of 
people who consume substances, the vast 
majority will not engage in problematic 

consumption. This is reserved for people who 
are in a special situation of bio-psycho-social 
vulnerability. This population can be 
reached through preventative measures (…) 
in the education system and in areas that 
include the presence and participation of 
young people (…) A relatively small propor-
tion of the universe of substance users 
acquires problematic characteristics (…) 
This group of people require proper treat-
ment appropriate to the manifestations of 
pathological consumption. These welfare 
interventions should allow for multiple 
alternatives, including strategies for harm 
and risk reduction, that should extend to the 
true construction of  the state and civil 
society with the participation of specific 
sectors, such as the Ministries of Health, 
Education, Labor and Social Development 
(…).24 

A recent decree25 incorporated these con-
cepts in the creation of the National Mental 
Health and Addictions Bureau within the 
Health Ministry. The justification for the 
decree highlights “the need to strengthen 
public mental health policies, especially 
compliance with the rights of people with 
mental illnesses or addictions.”  

The crucial point in the decree refers to the 
governing principles in the area of primary 
care for mental health and states that 
treatment of addictions should be based on 
“a perspective that is respectful of the human 
rights and individual guarantees of people, 
with interdisciplinary criteria for attention 
that prioritizes family and communitarian 
participation and accompaniment.” The 
same approach can be seen in the imple-
menting legislation approved in March 
2009 for the National Law to Combat 
Alcoholism,26 which was approved 12 years 
earlier but was not applied until last year.  

Additional progress can be found in the 
Ministry of Education, which created the 
National Program for Education and 
Prevention of Addiction and Unlawful 
Consumption of Drugs.27 Its purpose is to 
guide educational practices for education 
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and prevention of addictions and unlawful 
drug consumption throughout the national 
education system. 

This program has defined a series of objec-
tives and activities for the educational 
community from an integral focus on pre-
vention. According to the Ministry of 
Education, “The habitual approaches and 
tools for prevention based on total prohibi-
tion, which promote fear, including fear of 

loss of freedom, health and even one’s life, 
have been ineffective when the results 
obtained to date are considered.28 

THE REFORMS: A GOOD START 

A debate on reform of drug policy is 
underway in Argentina like never before. 
Despite the initial confrontational content 
and contradictory positions within the 
state, the mechanisms for negotiation are 

  Proposed Mental Health Law 

ARTICLE 7: The state recognizes the follow-
ing rights of people suffering from mental 
illness:  

a) Right to receive integral and humane 
medical and social care through free, equal 
and equitable access to the necessary care and 
treatment with the goal of ensuring recovery 
and preservation of health;  

b) Right to know and preserve one’s identity, 
social groups, genealogy and history; 

c) Right to receive care based on scientific 
foundations in line with ethical principles; 

d) Right to receive treatment and be treated 
with the most appropriate therapeutic alter-
natives that are least restrictive of rights and 
liberties, fostering family, labor and commu-
nity integration; 

e) Right to be accompanied before, during 
and after treatment by family, other loved 
ones or the person designated by the patient 
suffering mental illness; 

f) Right to receive or reject spiritual or reli-
gious assistance or care;  

g) Right of the patient, his or her lawyer, 
family member or person designated by the 
patient to have access to their family back-
ground, charts and clinical history;  

h) Right to periodic supervision by a review 
board in the case of prolonged involuntary or 
voluntary internment to evaluate the 
conditions of the internment;  

i) Right not to be identified by or discrimi-
nated against for current or past mental 
illness;  

j) Right to be informed in an adequate and 
understanding way of rights and anything 
inherent to health and medical treatment, 
according to the norms of informed 
consent, including alternative treatment. 
These will be communicated to the family, 
guardian or legal representative if they are 
not understood by the patient;  

k) Right to make decisions regarding care 
and treatment within reason; 

l) Right to receive personalized treatment 
in an appropriate environment that 
provides privacy, always recognizing the 
patient as a subject of rights, with full 
respect for their private life and freedom of 
communication; 

m) Right to not be subjected to clinical 
research or experimental treatment 
without full prior consent; 

n) Right of patient suffering mental illness 
not to be considered unable to recover; 

o) Right to not be subjected to forced 
labor; 

p) Right to receive fair compensation for 
work in the case of activities that are part 
of labor therapy or community work that 
imply the production of objects, works or 
services that are later sold.  
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improving and leading to promising 
results. Nevertheless, we have to wait and 
see how far it will be possible to advance 
achieving change.  

The jurisprudence established by the 
Supreme Court and the actions of new 
institutional stakeholders have created solid 
foundations to develop different responses 
that are more effective and humane. While 
it is true that many lower courts are 
applying the jurisprudence established in 
the “Arriola” decision, police forces (in 
some districts with the support of political 
powers) maintain the old practice of 
arresting drug users, making is necessary 
for clear directives to be issued.  

Regarding social and health issues, the 
main challenge today is translating 
innovative discourses that are respectful of 
rights and guarantees into effective 
intervention practices. Without the 
creation and/or adjustment of health-care 
provisions that respond to social demands 
it will be difficult to counter the voices 
calling for a “heavy hand” and internment 
of drug users.  

As such, it is up to the country’s lawmakers 
to consolidate the progress that has been 
made with legislative reform. Its viability is 
likely to be conditioned on power struggles 
and a socio-political logic involving 
complex and heterogeneous elements. We 
hope that the evidence accumulated 
outweighs petty interests and that the 
following comment becomes reality: the 
most effective way to attempt to resolve the 
serious health problems created by toxic 
substances seems to be staying as far away as 
possible from repressive measures.”29  
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TNI/WOLA Drug Law Reform Project 

The TNI/WOLA Drug Law Reform Project promotes 
more effective and humane drug policies through dialo-
gue and up-to-date analysis of developments in the 
region. 

The project was created amidst growing evidence that 
the decades long “War on Drugs” has failed. Current 
international drug control policies have not decreased 
drug consumption, curbed the planting of crops des-
tined for the illicit market, or curtailed the expanding 
drug trade.  

Instead, they have marginalized drug users who are 
pushed out of reach of treatment programs, repressed 
farmers who may have no other means of survival, 
overcrowded prisons, and overwhelmed criminal justice 
systems. Such policies have targeted users and small-
scale traffickers, while large-scale criminal organiza-
tions have remained unrestrained. 

It is time for an honest discussion based on research 
and analysis into the effectiveness of current and alter-
native drug policies. The Drug Law Reform Project 
aims to inform national and international debates, in-
corporating human rights and harm reduction prin-
ciples into the drug policy debate.  

It also aims to stimulate the debate about appropriate 
legislative reforms by pointing out good practices and 
lessons learned in areas such as effective law enforce-
ment practices, proportionality of sentences, prison 
reform, and reclassification of substances in national 
legislations and the United Nations conventions. 

Our analysts – scholars, policy-makers, and legal ex-
perts – provide up-to-date information on drug policy 
developments in Latin America. The TNI/WOLA Drug 
Law Reform Project is coordinating a series of informal 
drug policy dialogues and workshops in the region. Our 
in-country researchers are conducting investigations of 
drug control laws, their applications, and prison condi-
tions in eight key countries: Argentina, Bolivia, Brazil, 
Colombia, Ecuador, Mexico, Peru, and Uruguay. 

More information: http://www.druglawreform.info 
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The Netherlands

Tel:  -31-20-6626608
Fax: -31-20-6757176

E-mail: drugs@tni.org
www.tni.org/drugs

www.ungassondrugs.org

Washington Office on Latin America 
(WOLA)

1666 Connecticut Ave NW, Suite 400.
Washington, DC 20009

United States of America

Tel:  -1-202-7972171 
Fax: -1-202-7972172

E-mail: wola@wola.org
www.wola.org


