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The Expert Seminar on Proportionality of Sentencing for Drug Offences was an initiative of 
the Transnational Institute (‘TNI’) working together with the International Drug Policy 
Consortium (‘IDPC’) and co-hosted by the Sentencing Council of England and Wales (‘SC’). 
The seminar was funded by the European Commission and the Open Society Institute and 
took place in London, England on 20th May 2011. Thanks are due to Mike Trace for 
chairing.  

This seminar is the third in a series of expert discussions on drug policy designed to feed 
into moments of opportunity for policy and law reform at national and international level with 
detailed technical analysis and through examples of best-practice from across different 
jurisdictions. The moment of opportunity in this case was the Sentencing Council’s 
consultation on sentencing for drug offences which is due to produce definitive sentencing 
guidelines for England and Wales in the next year. The first in the seminar series was on 
the classification of controlled substances1 and the second on threshold quantities2. Two 
more are currently scheduled for this year; one on mild plant based stimulants such as khat, 
coca, ephedra and kratom, and another on the future of the UN drug conventions3.  

The seminar was held under Chatham House rule to ensure confidentiality and to allow 
participants a free exchange of ideas. A total of 31 people attended and comprised a 
mixture of domestic and international policy officials, the judiciary, and practitioners as well 
as representatives from non-governmental organisations and academic institutions.  

Four themes were covered over the course of the day: 

• Proportionality; the International Human Rights Perspective  

• The UK Experience and Consultation on Sentencing for Drug Offences 

• The Concept of Proportionality with a Focus on Different Levels of Involvement in 

Drug Offences 

• Drug ‘mules’ 
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Background papers4 were disseminated to all participants in advance of the discussion. 
Each theme was prefaced by the introductory remarks of key participants, in order to 
stimulate reflection and dialogue, followed by frank discussion. This report aims to conflate 
the varying contributions and precise the background information so that the reader can 
appreciate the context and highlights of the discussion; no individuals are quoted, however, 
in keeping with the anonymity stipulated by the Chatham House Rule. The ideas expressed 
were those of individuals in their capacity as experts in the field of sentencing for drug 
offences and should not be interpreted as reflecting consensus among the group, or 
endorsement by the organisers. 

 

Introduction 

There has in recent years been a renewed interest in the principle of proportionality in 
sentencing policy for drug offences. There has been official analysis of the issue by the 
International Narcotics Control Board (‘INCB’) and several national initiatives that have 
emphasised a requirement for proportionality when sentencing in statute or penal code, 
asserted it through the courts, or, as with the UK Consultation on sentencing for drug 
offences, are continuing to explore the concept through policy processes5.  

Proportionality has indeed become an essential safeguarding tool for fundamental human 
rights but, as regards sentencing, it is nevertheless inextricably linked to the question of 
punishment, and specifically, how much punishment should be inflicted. Accordingly, the 
current trend in many jurisdictions for decriminalization of drug offences has raised the 
specter that proportionality may be an inappropriate concept by which to determine the 
appropriate response to drug offences because of the inherent presupposition of 
punishment. Moreover, the lack of consensus across the international and domestic drug-
policy bodies as to what parameters should be used to determine the harmfulness of 
controlled substances and, in any event, the inability of these bodies to assert scientific 
recommendations over political considerations6 has cast into doubt the ability to gauge 
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proportionality of sentencing for drug offences as this requires a measurement of the 
severity of a sentence against the seriousness (i.e. harm) caused by an offence.    

In this context, it seemed timely to explore the concept of proportionality as a policy and 
legal tool and accordingly the seminar had two objectives. First, broadly, to consider the 
meaning of the concept and its relevance, utility and practicality in determining effective and 
humane sentencing for drug offences. Second, to discuss and feed into the current UK 
consultation on sentencing for drug offences which touches on many of these themes.  

In particular, the UK consultation has raised the question as to whether an offender’s ‘role’ 
(as a reflection of their level of involvement in the drug trade) makes for a good parameter 
when measuring seriousness and with it proportionate sentencing. This, being felt to be a 
question of international application, was allocated particular attention in the expert 
seminar. Likewise, the treatment of drug ‘mules’ was given separate attention in the 
seminar, as it is in the UK consultation, because it seemed that not only do such cases 
engage many of the issues set down for discussion but that with this group so often subject 
to exceptionally punitive disposals, there was real call for urgent debate. 

 

Session 1 – Proportionality: the International Human Rights Perspective  

International Law 

The kernel of proportionality was seen within Article 29(2) of the Universal Declaration of 
Human Rights (‘UDHR’), which provides: ‘In the exercise of his rights and freedoms, 
everyone shall be subject only to such limitations as are determined by law solely for the 
purpose of securing due recognition and respect for the rights and freedoms of others and 
of meeting the just requirements of morality, public order and the general welfare in a 
democratic society’. Here, as in many of the international legal instruments, a requirement 
for proportionality per se is not made explicit; rather, the theory underlying it is articulated. 
Similarly, Article 6(2) of the International Covenant on Civil and Political Rights (‘ICCPR’) 
provides that ‘sentence of death may be imposed only for the most serious crimes’.  It was 
noted that this rating of seriousness to gauge the appropriateness of a response, would 
now be termed ‘proportionality’ but, at the time of the drafting of these instruments (1966 for 
the ICCPR and 1948 for the UDHR), would have sat more naturally within the old adage of 
an ‘eye for an eye; a tooth for a tooth’.  

As time has passed, proportionality has become a specific marker in international human 
rights jurisprudence. The Human Rights Committee (‘HRC’) has ruled that where any 
restriction of a right protected under the ICCPR is made ‘States must demonstrate their 
necessity and only take such measures as are proportionate to the pursuance of legitimate 
aims in order to ensure continuous and effective protection of Covenant rights. In no case 
may the restrictions be applied or invoked in a manner that would impair the essence of a 
Covenant right’7. With the rights to life, liberty, security of the person, privacy, and freedom 
from torture (amongst notable others) protected by this Covenant, it was said that 
sentencing for drug offences is clearly brought within the remit of proportionality. 
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What is meant by proportionality is spelled out in a separate General Comment on Freedom 
of Movement as follows: ‘Restrictive measures must conform to the principle of 
proportionality; they must be appropriate to achieve their protective function; they must be 
the least intrusive instrument amongst those which might achieve the desired result; and 
they must be proportionate to the interest to be protected’8. Other human rights bodies 
equally foreground the need for proportionality in the restriction of fundamental human 
rights and concur as to the meaning of the concept; for example, the Committee on 
Economic, Social and Cultural Rights (‘CESCR’) provides as regards restrictions on the 
right to health –a fundamental right extremely relevant to the sentencing of drug offences - 
‘such limitations must be proportional, i.e. the least restrictive alternative must be adopted 
where several types of limitation are available.’9 

In a separate exposition of the principle, ‘arbitrariness’ - in the sense that something is not 
necessary in all the circumstances of a case - has been held to confound the principle of 
proportionality10. In fact, this version of proportionality is part of the written law of the 
European Community – ‘Under the principle of proportionality, the content and form of 
Union action shall not exceed what is necessary to achieve the objectives of the Treaties.’11 

At the regional level proportionality is also an entrenched principle. For example, the Inter 
American Court of Human Rights specifically endorses the proportionality principle in the 
context of sentencing as follows: ‘no one may be subjected to arrest or imprisonment for 
reasons and by methods which, although classified as legal, could be deemed to be 
incompatible with the respect for the fundamental rights of the individual because, among 
other things, they are unreasonable, unforeseeable or lacking in proportionality.’12 Equally, 
the Charter of Fundamental Rights of the European Union, Article 49(3) provides ‘the 
severity of penalties must not be disproportionate to the criminal offence’ thus rendering the 
principle of proportionality binding in domestic jurisdictions across Europe.   

In an exposition of proportionality in judgments that stretch across the gamut of different 
fundamental rights, the European Court of Human Rights (‘ECHR’) has, likewise, asserted 
the need for proportionality. The ECHR requires that there must be a ‘reasonable 
relationship of proportionality’13 between the means employed to restrict fundamental rights 
and the aim sought to be achieved with ‘a fair balance’14struck between the general interest 
of the community and the requirement to protect individual rights. In particular, the phrase 
‘necessary in a democratic society’ has gained currency, meaning that interference with 
fundamental rights must, inter alia, correspond to a ‘pressing social need’ and be 
‘proportionate to the legitimate aim pursued’15. 

Participants commented, however, that these generalities may all be well and good but few 
ECHR cases deal with proportionality ‘on point’ that is, with regard to sentencing for drug 
offences. On the contrary, there appear to have been a failure to engage with the specifics 
of this issue, instead allowing many lengthy sentences of imprisonment for drug offences to 
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pass under its jurisdiction without comment or analysis on that aspect16 but, where directly 
tasked, upholding, for example, severe confiscation orders for drug traffickers on the basis 
of deterrence17. It was suggested that there was, therefore, a real call for further strategic 
litigation in this regard. 

In any event it was concluded by participants that proportionality is clearly established in 
International Human Rights Law with a meaning that requires States, when seeking to meet 
legitimate policy and legislative aims, to adopt the least intrusive measure available which is 
capable of and necessary to meeting those aims.  

In the context of sentencing, however, it was noted that a requirement for proportionate 
sanctions is often accompanied, by an equal requirement that sanctions be ‘effective’ and 
‘dissuasive’18. Indeed, the ‘least intrusive’ doctrine often gets lost when discussing criminal 
sanctions with proportionality often referenced to enhance punishment; i.e. to ensure 
sufficient severity of sanctions. For example, the International Convention for the Protection 
of all Persons from Enforced Disappearance (2006) Art. 7(1) provides: ‘Each State Party 
shall make the offence of enforced disappearance punishable by appropriate penalties 
which take into account its extreme seriousness’. In a similar vein, the framework decision 
of the European Council on the constituent elements of criminal acts and penalties in the 
field of illicit drug trafficking (‘The EC Framework Decision’), provides: ‘Each member shall 
take the measures necessary to ensure that the offences defined in Articles 2 and 3 [i.e. 
drug trafficking offences] are punishable by effective, proportionate and dissuasive criminal 
penalties…. of a maximum of at least between one and three years of 
imprisonment.’19Further, reporting on the implementation of this Framework Decision, the 
European Commission commented: ‘The Commission considers that Article 4(2) has been 
satisfactorily implemented in terms of the scale of penalties… offences relating to drug 
trafficking within the framework of a criminal organisation are subject to much higher 
sentences than those established in the Framework Decision, and we can conclude that the 
penalty scales are respected.’20 

The same can be said of the way proportionality is expressed in the UN drug conventions. 
The context for the proportionality calculation is the two-fold objective of the Conventions - 
to restrict non-medical use whilst ensuring availability for medical purposes – but it was 
reflected upon by participants that there was an element of contradiction between these 
competing interests that requires review at the highest level. Concerns were raised as to 
the skewed emphasis on the need to restrict non-medical use and the language deployed in 
the Preambles of the UN drug conventions was also remarked upon by participants in this 
regard. In particular, the language emphasises the gravity and seriousness of drug use and 
trade in such a way as to elevate the starting point for a calculation of proportionality to the 
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extent that very severe sanctions for drug use can be justified by reference to the UN drug 
control conventions. For example, the Preamble of the 1961 Convention asserts ‘that 
addiction to narcotic drugs constitutes a serious evil for the individual and is fraught with 
social and economic danger to mankind21’.  

As regards sentencing specifically, the UN drug conventions talk about the need to take 
‘rigorous measures to restrict use’22but the strictness of control varies according to the 
assessment of potential harm and the therapeutic value of particular substances, that is, 
where they are placed in the various Schedules23 and also according to whether the  
offending is ‘serious’ or ‘minor’24. Nevertheless, the up-scaling of sanctions by reference to 
proportionality is clearly visible. For example, in the 1988 Convention on trafficking offences 
the language used is as follows: ‘each party shall make the commission of the offences 
established in accordance with Para.1 of this article liable to sanctions which take into 
account the grave nature of these offences’25. Furthermore, the 1988 Convention asserts: 
‘A Party may adopt more strict or severe measures than those provided by this Convention 
if, in its opinion, such measures are desirable or necessary for the prevention or 
suppression of illicit traffic.’26 

The INCB, exercising its role of promoting compliance with the UN drug conventions misses 
an opportunity to cross-reference with the need for compliance with international human 
rights law - accordingly, its exposition of proportionality reads as follows: ‘the conventions 
constitute the world’s agreed proportionate response to the global problems of illicit drug 
abuse and trafficking… The conventions set minimum standards only.’27 It was remarked 
upon that this failure to recognise the ‘least intrusive’ doctrine in the context of sentencing 
for drug offences represents a damaging disconnect between the approach of international 
drugs law and policy and that of international human rights law which asserts the ‘least 
intrusive’ doctrine and, per one background document, sees proportionality as ‘far away 
from the conservative discourse that always wants to find a way to limit fundamental rights, 
on the contrary it is a technique of interpretation whose goal is seen best as a way of 
expanding as much as possible the scope of protection, but doing so in a way that all rights 
are compatible with each other, as far as is possible.’28 

It was recognised that there is a lack of clarity as to the status of international human rights 
law as compared with the UN drug conventions and the tension between them causes 
problem for incorporation at the domestic level29. Participants were exhorted, however, to 
remember that the overriding concern of the UN drug conventions is for ‘the health and 
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welfare of mankind’30 and to refer back to this as a starting point or linking concern where 
tensions arise between mandates. Certainly, the primacy of the human rights approach was 
preferred by many in attendance. 

It was said that although the UN drug conventions and bodies like the INCB may perpetuate 
State Parties’ justification of up-scaling sanctions for drug-offences, sanctions will be 
disproportionate under international human rights law where they result in the violation of 
other fundamental rights. The example was given of incarceration without access to drug 
dependence treatment which is a violation of the right to health and the right to be free from 
cruel, inhuman and degrading punishment.   

It was also suggested that criminalisation fuels discrimination with a disproportionate impact 
seen upon the poorest of the poor and felt that currently too little space had been given to 
the issue of decriminalisation within the jurisprudence of the international human rights 
bodies or the drafting of the international legal instruments; rather, criminalisation is 
assumed. Positive trends away from this position were noted, however, with the recent 
report by the UN Special Rapporteur on the Right to Health exploring these issues31 and 
other UN bodies such as UNAIDS32 clearly stating that criminalisation impacts 
disproportionately on the exercise of fundamental human rights. It seemed to some in 
attendance that these international developments had created an opportunity for policy 
change as regards discussion of the prohibitionary framework, one that should be seized in 
the domestic context.  

Domestic Law 

It was noted with disappointment that although in many jurisdictions judges are technically 
able to implement the rights and doctrines enshrined within international jurisprudence 
directly through their judgments these powers are sadly underused and the example of 
Russia was given. The question was therefore posed as to how best to use the international 
instruments and jurisprudence to assert the ‘least intrusive’ doctrine of proportionality in a 
domestic context; the hope expressed was that such an exercise would result in more ‘mild’ 
sanctions for drug offences.  

It was said that State Party signatories to the UN drug conventions and the international 
human rights instruments are indeed legally bound to follow a proportionate approach to 
sentencing for drug offences as, separately and therefore doubly, are members of regional 
bodies, such as the EU. Some States have also enshrined the concept as a constitutional 
principle (e.g. Greece33, India34, the United Kingdom35, and Canada36) and elsewhere it is a 
specific requirement for sentencing prescribed by targeted statute (See e.g. the Finnish, 
German and Swedish Penal Codes).  

Participants reflected on the role of the judiciary. On the one hand it was recognised that 
the judiciary is supposed to defer to larger legislative wisdom on policy questions – whether 

                                                           
30

 Preamble to the 1961 Convention 
31

 See Grover. A. (2010) ‘Annual Thematic Report of the Special Rapporteur on the Right to Health’ (A/65/255) 
32

 Sidibé. M. UNAIDS Executive Director, speaking at the ‘Leaders on Discrimination’ Session at the 18
th
 International 

AIDS Conference in Vienna, Austria on 22 July 2010: ‘We resolve that harmful laws that criminalise… drug use and drug 
possession… must be repealed and must not be replaced by a regulatory system that is equally prejudicial. Not only do 
these laws lead to serious human rights abuses, but they grievously hamper access to HIV services.’ 
33

 Art 25(1) Greek Constitution (2001 Amendment) 
34

 Bachan Singh v State of Punjab (09.05.1980 – SC) per the dissenting opinion of J. Bhagwati 
35

 R v Offen [2000] EWCA Crim 96 (09 November 2000) 
36

 Note R v Smith (Edward Dewey) [1987] 1 S.C.R. 1045 



 

to criminalise or not, for example, was said to be a question for the legislature rather than 
judges. On the other hand, it was said that the judiciary are crucial to the checks and 
balances fundamental to democracy and that it was thus for the judiciary to resist the 
irrationality that has gripped drug policy in so many jurisdictions; the consequences of 
which (for example, the power and violence of organised crime, prison overcrowding, and 
violations of the right to health) are themselves threats to democracy. There was support 
from attendees, in particular, of the approach of the ECHR which has asserted that 
proportionality is part of the rule of law37 and as such, the judiciary should not shy away 
from their duty to engage with the issues thrown up by drug policy. 

It was said that the usual outcome of this tension is for the courts to castigate policy whilst 
refraining from interference and that such an approach can be very successful. An example 
was given of what had been a very typical case in India in which a person caught with 100 
mg heroin, (worth approximately 35 US cents) was sentenced to 10 years imprisonment by 
a court with no other option under law but to do so, the prosecution having insisted on 
charging possession for sale because there was no evidence of the defendant experiencing 
withdrawal when arrested. This case then went to the Supreme Court38 which heavily 
criticised the situation, ruling that such a small quantity of drugs could not possibly have 
been meant for sale and a public outcry followed to the extent that in 2001 the Indian 
Parliament felt compelled to revise the drug law. More rationalised sentencing was 
introduced which revolved around whether drug quantities were ‘small’, ‘intermediate’, or 
‘commercial’. 

Participants were reminded of the need to recognise and distinguish between the powers of 
the judiciary in common law as opposed to civil law countries; it was said that in States 
where the courts have an overarching jurisdiction and where the judiciary embrace this39, 
such as Argentina and Brazil, there is real opportunity through the route of strategic 
litigation.  

The example of Brazil was given where the Supreme Court asserted the proportionality 
principle to overturn a statutory requirement of mandatory imprisonment for small-time 
dealers40. The example of Germany was also given as showcasing an example of a 
successful constitutional challenge to sentencing for drug offences on the basis of 
proportionality41.  

It was said that countries like the UK provide the contrasting example. Participants reflected 
that in such jurisdictions the courts are often besieged with criticism when they are thought 
to overstep their mandate (with cries, for example of ‘unelected judges!’). It was argued by 
some that in such a context opportunities for policy change are more readily available 
outside of the court-room e.g. by lobbying parliamentarians or the current public 
consultation on sentencing. It was countered by others, however, that this was too stark 
and unrealistic a distinction as applying legal instruments to instant cases always involves 
interpretation of those instruments and with it an incursion into policy.  
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In any event, it was recognised that the international instruments give only high level 
guidance on proportionality and State Parties are afforded a great deal of latitude in 
identifying and weighting the legitimate aim they are pursuing in the sentencing of drug 
offences as well of course, in how they calculate the seriousness of drug offences. In 
particular, the UN drug conventions recognise the importance of constitutional and legal 
rules at national level and recognise the legitimacy of judicial discretion in sentencing, albeit 
directing State Parties more towards stringency in the exercise of their discretion than 
towards leniency42. Perhaps naturally, therefore, participants heard how different 
jurisdictions have adopted different readings of the principle so while in many jurisdictions, 
the ‘least intrusive’ doctrine is upheld (e.g. see Canada43 and India44), elsewhere, different 
variants of the concept can be seen.  

For example, in South Africa, the balancing exercise required by proportionality is framed 
thus: the relevant considerations are the nature of the right that is limited and its importance 
in an open and democratic society; the purpose for which the right is limited; whether the 
desired aims could be achieved through other less damaging means45; and, moreover, 
there is a real focus on the right to dignity in the context of such enquiries, it being said that 
‘without inquiring into the proportionality… is to ignore which lies at the heart of human 
dignity’46. Similarly, participants heard that Argentina links the constitutionally enshrined 
principles of humanity and dignity very much with the concept of proportionality in 
sentencing. In this jurisdiction, it was said, prison overcrowding, in part a consequence of 
lengthy sanctions given out for drug offences, was seen to lead to disrespectful treatment of 
human dignity in prison settings and was one of the catalysts for their recent constitutional 
review of sanctions for possession for personal use47.  

In contrast, a large number of jurisdictions have developed a ‘gross disproportionality’ test, 
most notably the United States. For example, the case of Coker v Georgia 433 U.S. 584 
held ‘The Eight Amendment bars not only those punishments that are "barbaric," but also 
those that are "excessive" in relation to the crime committed, and a punishment is 
"excessive" and unconstitutional if it (1) makes no measurable contribution to acceptable 
goals of punishment, and hence is nothing more than the purposeless and needless 
imposition of pain and suffering; or (2) is grossly out of proportion to the severity of the 
crime.’ However, in the later Supreme Court Case of Solem v Helm, 463 US 277 (1983), 
the court held that death penalty cases such as Coker v Georgia did not have application to 
sentences for other types of crimes for which ‘A court's proportionality analysis… should be 
guided by objective criteria. Criteria that have been recognized in this Court's prior cases 
include (i) the gravity of the offence and the harshness of the penalty; (ii) the sentences 
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imposed on other criminals in the same jurisdiction, that is, whether more serious crimes 
are subject to the same penalty or to less serious penalties; and (iii) the sentences imposed 
for commission of the same crime in other jurisdictions’. Participants commented that this 
latter criterion was potentially a very helpful one indeed. However it was also noted that the 
Solem case has been reconsidered subsequently by the Supreme Court in the case of 
Harmelin v Michigan 501 US 957 (1990) which reasserted the gross-disproportionality test, 
upholding a mandatory life sentence without parole imposed on a first offender convicted of 
simple possession of more than 650g cocaine. 

Reflecting on this judgment, a number of participants respectfully disagreed with the US 
Supreme Court’s notion of gross disproportionality; it was said that since there is no 
question of taking life directly for drug offences, there should be no question of life 
imprisonment.  

Referring back to the discussion as to the reticence of the judiciary to intervene in policy 
matters, ironic comment was passed on the capability of the courts to use intellectual 
dishonesty both to do so and to avoid doing so. The example of Harmelin was again 
referred to. Here, the Supreme Court had required that the sentence be both cruel and 
unusual before it could be struck down; accepted as being cruel, the sentence was 
nevertheless upheld. It was noted, however, that subsequently a State Supreme Court had 
struck down this particular sentence using its separate jurisdiction, remarking that if 
punishment were either cruel or unusual, this was sufficient to be disproportionate and 
therefore unlawful.  

In rather more general terms, criticism was also attracted by the failure of many jurisdictions 
to apply the more circumspect doctrine of proportionality which involves a requirement of 
necessity, effectiveness, and least intrusion; were this properly applied, it was said, we 
should not see such lengthy custodial sentences for drug offences.   

Reflecting on the need to acknowledge and maximise the interaction between policy and 
political imperatives and the due judicial process, the first session concluded with 
participants looking forward to the opportunity afforded by the next scheduled discussion on 
the UK consultation to focus these broad concepts of proportionality down to the realities of 
a particular jurisdiction.  

 

Session 2 – The UK Experience and Consultation on Sentencing for Drug 

Offences 

The Sentencing Council of England and Wales (‘SC’) is currently consulting on appropriate 
tariffs for the sentencing of drug offences.  

Discussion of the Consultative Process 

Historically, sentencing has been a fully discretionary process in the UK. Judges, working 
beneath a maximum sentence laid down by Parliament, were tasked with calculating a 
sentence ‘commensurate with the seriousness of the offence’48 according to general 
guidance laid down by statute, for example, that imprisonment should be a last resort49. 
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Since the early 1980s, however, there has been an appetite for sentencing guidelines and 
these were, at first, formulated opportunistically by the highest courts. Indeed, as regards 
sentencing drug offences, there are many precedent cases in force which direct judges on 
the relevance of such matters as an offender’s role and any drug-dependency, as well as 
drug quantity, purity, and street value and which have exhorted the lower courts to elevate 
‘deterrence’ to the main purpose of sentencing50.   

It was noted that there is, in the UK, a very real demarcation between personal use and 
supply. Whilst supply is prosecuted very firmly, personal use is dealt with, in the main, 
outside the criminal justice system with warnings and fixed penalties or with rehabilitative 
welfare-type measures51; these are practices that have evolved mostly through police52 and 
prosecutorial guidelines53 rather than through statute. Participants from other jurisdictions 
remarked, therefore, that they did not know whether the UK is a very strict or a very liberal 
country: on the one hand the laws prescribe one of the highest maximum penalties for 
cannabis possession in the EU, but at the same time there are police guidelines which 
restrict the likelihood of arrest.   

In 1998 Parliament laid down requirements for the courts on how to formulate their 
sentencing guidelines. Specifically, it was provided that ‘the Court shall have regard to: (a) 
the need to promote consistency in sentencing; (b) the sentences imposed by courts in 
England and Wales for offences of the relevant category; (c) the cost of different sentences 
and their relative effectiveness in preventing re-offending; (d) the need to promote public 
confidence in the criminal justice system; and (e) the views communicated to the court… by 
the Sentencing Advisory Panel.’54 This Panel (‘SAP’) was a research and consultative body 
designed in part to ensure that guideline judgments were no longer formulated on the basis 
of the narrow issues in the instant case before the court, but that the wider interests of third-
parties were taken into account55.   

The judiciary were initially reluctant to forgo their autonomy56 and Parliament thereafter 
fortified the framework creating a second consultative level, comprised, amongst others, of 
senior judiciary, to whom SAP should report. This body was named the Sentencing 
Guidelines Council (‘SGC’) and it was their remit to take on board the advice of SAP, 
consult further with the Government, and issue definitive guidelines. In doing so, SGC was 
subject to exactly the same mandate in formulating guidelines as the Court of Appeal had 
been57 but invariably the advices of SAP were transformed into definitive guidelines by the 
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SGC with limited tinkering58. It was said in the seminar, however, that despite this 
involvement in the formulation of the guidelines, concern amongst the judiciary as to the 
fettering of their discretion, does remain. 

Legislation was brought in that made it a legal requirement for a sentencing judge to ‘have 
regard’59 to the relevant SGC definitive guideline and to justify60 cases where a sentence 
fell outside the recommended range. Also, statutory guidance for sentencing in general was 
handed down. First, courts must have regard to the following aims in sentencing: ‘(a) the 
punishment of offenders; (b) the reduction of crime (including its reduction by deterrence); 
(c) the reform and rehabilitation of offenders; (d) the protection of the public, and (e) the 
making of reparation by offenders to persons affected by their offences’61. Second, courts 
were instructed on the calculation of a proportionate tariff: ‘in considering the seriousness of 
any offence, the court must consider the offender’s culpability in committing the offence and 
any harm which the offence caused, was intended to cause or might foreseeably have 
caused.’62 

Although for a number of years there have been sentencing guidelines for drugs offences in 
the lower courts63 these have been of limited application as they apply only to offences 
which do not attract imprisonment of more than 6 month custody. On the contrary: the 
average custodial sentence in 2009 across all supply offences was 2 years 11 months; and, 
the average across all importation and exportation offences was 6 years 5 months64.    

Accordingly, in 2009, SAP initiated a public consultation of sentencing for drug offences65. 
Doing so was part of SAP’s general mandate to produce advice for those offences which 
appear before the courts in large numbers and which often result in lengthy imprisonment; 
however, it was also triggered by a high-profile controversy over the comparative harms of 
different substances66.  As such, as well as consulting on the relative weight of the usual 
ingredients measured by judges in determining the seriousness of drug offences67, 
respondents were asked to consider high level questions such as the relative seriousness 
of drug offences compared with other forms of offending behaviour and the effectiveness of 
deterrent and other forms of sentencing.  

The outcome of the consultation was an advice68 to the SGC recommending sentencing 
guidelines that would mean, in effect, a sea change in the sentencing of drug offences in 
England and Wales.  This was because the advice counselled against the use of deterrent 
sentencing by way of lengthy custodial sentences, recognising ‘the absence of evidence to 
substantiate the effectiveness of the current approach’69and asserting that ‘research 
suggests that potential offenders are more likely to be deterred by the perceived risk of 
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being apprehended and convicted than by the sentence that is likely to be imposed.’70. This 
was a conclusion vocally supported by many in attendance at the seminar. 

Having published this advice, however, a definitive sentencing guideline was not then 
produced as before this could occur SAP and the SGC were disbanded and their functions 
combined in the new SC. The Ministry of Justice spelled out its hopes and intentions for the 
new body in an impact assessment71. The problems identified in the SAP, SGC structure 
were ‘cumbersome procedures’ and the fact that ‘there is currently no assessment of the 
impact of guidelines or the nature of adherence to guidelines… There is also no 
independent assessment of the impact of Government policies or legislation.’72 The new 
framework was intended therefore to ‘place a duty on the Council to assess the impact and 
application of its guidelines and in doing so to collect new sentencing data. To enhance the 
role of the Council in assessing the impact of policies and legislation on correctional 
resources with the intended effect of allowing Government to plan better for demand on 
correctional services.’ Amongst the benefits sought, it was said: ‘Closer adherence to 
sentencing ranges could arrest historical trends in upward sentencing drift... Arresting 
sentencing drift could potentially mean avoiding the need to build some 1,000 additional 
prison places (build cost of which is around £150m, running costs around £37.5m).’73 

The statutory requirements upon the SC for how to formulate their sentencing guidelines 
are exactly the same as they were for SAP and the SGC except that there are two 
additional aspects to which the Council must have regard: ‘the impact of sentencing 
decisions on victims of offences’74 and ‘the cost of different sentences and their relative 
effectiveness in preventing reoffending’75.  

It was accepted by participants that the above changes necessarily meant the need for 
further consultation on the discrete points of victim impact, cost, and effectiveness and that 
there would be some delay during which period the courts would uphold the traditional 
tariffs76. However, it was said by some participants to be surprising that the SC did not 
make the drugs guideline their first project and that when they did turn to it, they consulted 
on many of the same issues as had SAP, but notably avoided explicit discussions of 
principle, for example on the comparative seriousness of drug offences vis-à-vis sexual and 
violent offences and on the effectiveness of deterrent sentencing. Rather, the SC 
consultation aims ‘to increase the consistency of sentencing while leaving the average 
severity of sentencing unchanged.’77 This was remarked on by some participants to be a 
missed opportunity and seemingly out of line with the Parliamentary intention behind the 
scheme and the legislative mandate outlined above and it was suggested that unless 
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average severity was put at issue, no real progress could be made in terms of securing 
more proportionate sentencing. 

In rebuttal, participants heard it argued that proportionality had played a central role in the 
SC’s consultation guideline. It was said that there had been a real attempt to ensure that all 
sentences are proportionate to the offending but, in the broader context, the SC had had to 
bear in mind the statutory framework of criminalisation and the maxima established by 
Parliament which, for example, is set as high as life imprisonment for the importation of 
heroin.  

The difficulties caused by the setting of mandatory minimum sentences for drug offences, 
were also referred to, it was said that, bearing in mind that proportionality has to be judged 
across all types of offending, when Parliament sets such minimums (as it did with the 
setting of a 7yr minimum for a third class A trafficking offence in 199778) it tenses the whole 
system and whether proportionate or not, a starting point of a lengthy custodial sentence for 
supply offences is required by law. Overall, however, it was suggested that comparative 
seriousness (i.e. where drugs should fit in the wider framework of offending) had been 
overlooked somewhat in the consultation and that recognising the lesser seriousness of 
drug-related crime as compared, for example, with violent crime, could assist with obtaining 
a more proportionate response as well as public buy-in. It was suggested that another 
similar route towards such constructive outcomes would be to compare drug harms with 
other types of harms and then cross-reference the penalties afforded; speeding offences 
were ripe for such a comparison, it was said.  

In any event, the argument was made that to reduce sentencing tariffs for drug offences 
considerably would mark a sea change in law or policy that the SC was not mandated to 
do; the most it could do would be to tilt the rudder (or direction) of sentencing. It was said 
that SAP had been able to do otherwise because it was constituted mainly of academics, 
but that the judiciary, including those sitting as members of the SC, had to be more careful.  

This was the heat of the morning’s discussion, as participants tried to understand the 
insistence that to do so would mark a change in the law that was not mandated when the 
exercise appeared to many to have a clear statutory remit to affect real changes in 
sentencing practice and particularly to redress the sentencing up-drift of recent years. Note 
was made in particular of the fact that current sentencing guidelines for drugs are judge-
made and that the scheme of dealing with possession outside of the criminal justice system 
has been able to evolve through police and prosecutorial guidelines. It was suggested that 
a way out of these difficulties might be to cloak efforts in the terms discussed in the morning 
session; that as part of the checks and balances of democracy, there is a duty to mitigate 
the effects of bad law when opportunity arises. Indeed, the protestations on the SC’s lack of 
mandate to impact on policy was decisively refuted by some; it was said that a process 
such as this for an independent advisory body to make sentencing guidelines clearly has 
policy-import and would therefore be unthinkable in other jurisdictions (the example of 
Brazil was given).   

It was recognised that this was a very difficult topic not least because the public seem to 
want harsh laws and public confidence is hugely important both as a statutory aim of the 
exercise and a practical concern. Experts were reminded that a fundamental driver in 
criminal justice interventions is to avoid the public taking the law into their own hands 
through dissatisfaction. It was said that it is of course tempting to forget the scrutiny of the 
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public and get lost in theoretical debate about proportionality of sentencing for drug 
offences, but participants should remember the inherent fragility of public confidence and 
the public’s appetite to scrutinise sentencing practices. Note was taken, in particular, of the 
controversy raging at the time of the seminar over the UK Minister of Justice’s remarks over 
the comparative seriousness of different forms of rape79.  Accordingly, it was argued that 
considerable weight should be given to the results of the SC research into public attitudes 
on sentencing for drug offences80. Whilst the public in this study did not want to see 
custodial offences for possession, they did want substantial custodial offences for small 
scale supply / importation and surprisingly lengthy sentences for medium to large scale 
supply and for large scale importation. So, for example, when faced with large scale heroin 
importation most participants selected a life sentences with a notional determinate term of 
between 15 and 50 years custody81; however, the reality in the UK is that such an offender 
would receive a determinate sentence and serve 10 – 12.5 years.   

On the other hand, it was said that simply because the public are blood-thirsty this should 
not translate directly into policy because: a) it is also the role of the State to respect, protect 
and fulfil the human rights of those charged with drug offences; and, b) there are other 
statutory aims to be accommodated not least the need to have regard to the cost of 
different sentences and their relative effectiveness in preventing reoffending which, if they 
were duly noted, it was said would result in very different guidelines indeed. It was 
remarked that a pragmatic strategy, and one that the SC seemed well equipped to perform, 
is to raise public awareness about the realities of sentencing and the various factors 
involved in determining tariffs. It was acknowledged, however, that such efforts would be 
made more difficult in the UK by the positioning of the tabloid press.   

The importance attributed to the statutory aim of consistency through the SC consultation 
was also questioned by participants. On the one hand it was recognised that where there is 
a real disparity between sentences handed down from one area to another or towards one 
demographic and another, this can have a negative impact on public confidence with 
sentencing appearing, as a consequence, arbitrary, not evidence-based, and 
disproportionate. Examples were given of like problems in other jurisdictions, including 
France. It was particularly commended that one of the aims of the sentencing guideline 
process is to reduce discrimination82. However, it was also reflected that the statutory 
mandate is to have regard to current patterns of sentencing, not replicate them and that, if 
one can really pick and choose which statutory aims to prioritise, cost and effectiveness 
would appear to be more relevant and useful options. 

At the heart of the debate was recognition that sentencing for drugs offences presents a 
real challenge as a highly complex area of policy. Harms are often indirect if not disputed 
entirely, culpability or role is very difficult to determine, and deterrence is very difficult to 
grapple with rationally when there is evidence that defendants are more likely to be 
deterred by the risk of being apprehended than by notional length of sentence and so it 
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would be better affected through changes in law enforcement practices, but it remains, 
nevertheless, a statutory purpose behind sentencing. 

The Consultation Itself 

Having spent so much time debating the aims of the consultation exercise and its focus, 
there was little time, in fact, to debate the specific questions raised within it but some 
attention was given to these issues and the following is an overview of this discussion.  

The SC had hoped to produce a single document for courts across the UK to use to ensure 
consistency and, within these constraints, to set down a proportionate framework.  The 
recommendation is to follow a step by step process. First, the court will be required to 
determine the category or sentencing range in which an offence should be placed based on 
the factual elements of the case and reflecting the degree of seriousness involved. Second, 
determine what aggravating or mitigating elements should affect the general starting point 
given within the appropriate range and factor in various matters which, under statute, need 
to be reflected in sentence – e.g. reductions for guilty pleas and assistance to the 
prosecution. Third, where a person is being sentenced for more than one offence, cross-
reference the provisional sentence against the totality principle83 and determine whether 
sentences should be consecutive or concurrent. Having decided the sentence, the court 
must then go on to consider whether any confiscation or other ancillary orders should be 
made, give its reasons for the sentence, and decide whether to give credit for time spent on 
remand.  

In terms of setting what the sentencing range should be for different factual circumstances, 
this is where the meat of the consultation really lies and indeed, participants of the seminar 
felt drawn to respond on a number of the different questions set by the SC as follows:   

Separation of Offences 

The SC separates out drug offences for different sentencing treatment under different 
headings: 1) importation / exportation; 2) supply / possession with intent to supply; 3) 
production / cultivation; 4) permitting premises; and, 5) possession.  It was notable that the 
SGC had, in contrast, conflated guidelines for importation / exportation with supply but 
otherwise this passed without comment in this session though it was returned to in the 
separate discussion on drug ‘mules’, reported below. 

In the later session on role comparisons were made at length as to practice in other 
jurisdictions with regard to separation of offences for sentencing purposes, for which see 
below. Participants did reflect favourably, however, at this point, on the flexibility afforded by 
the proposed guideline despite the differentiations between offence-types, in the sense that 
it was agreed that it was right, in terms of proportionality to seriousness, to refer courts 
dealing with supply offences involving very small quantities instead towards the sentencing 
ranges for possession offences.   

Purity 

The SC recommends making no assumption about purity but instead base quantities on the 
entire product recovered, catering for analysis where available and acknowledging the 
contextual information purity may provide, including aggravating a sentence. 
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On this topic, participants rehearsed at length the discussions of the previous expert 
seminar on Threshold Quantities84. The same concerns were raised about the unfairness of 
using purity as a criterion of seriousness because few defendants are aware of or have 
control over purity and also the unfairness of not using it as a criterion – because where 
total mass includes licit substances, individuals are subject to punishment for non-criminal 
behaviour which is clearly wrong.  

Also the arguments were again given, and new evidence was cited85, as to the danger that 
a focus on purity could be manipulated to the advantage of traffickers; this was said to have 
been a real sticking point in the recent Polish reforms. On the other hand, it was said that a 
focus on purity could be seen as advantaging proportionality. The example of India was 
given in which legal challenges are being mounted on the basis of purity, to bring down the 
quantities on which individuals are sentenced and so avoid the death penalty. Purity as a 
criterion was therefore said potentially to offer a helpful downscaling influence on sentence.  

Recognising resource issues, however, and the scope allowed for analysis of purity in 
cases that were challenged, the SC recommendation did appear to many to be a good half-
way house and in fact tallied with the conclusions of the previous expert seminar on this 
topic. Whilst concerns continued to be iterated about the danger posed by binding 
thresholds (as in e.g. Slovakia) to the presumption of innocence, the point was made and 
welcomed that the SC guidelines are not tram-lines; the burden of proof remains on the 
prosecution.   

Separation of Substances 

The SC recommends making distinctions for the purpose of sentencing between different 
classes of drugs. It was said that this is in part necessary because statute differentiates 
between the classes with different maximum penalties, but also desirable as it would enable 
a more measured approach to be able to be taken to substances in the lower categories.  

However, a number of the experts in attendance expressed that this tie-in to what was 
agreed to be a generally faulty system of classification, ill-linked to the actual harms of 
various substances, represented a fundamental weakness in approach and a bar to 
achieving truly proportionate sentencing86. It was argued that cannabis in particular should 
be taken out of the regime and dealt with separately. It was said that to acknowledge these 
issues openly might not have been easy for the SC, but it would have made the exercise 
much more meaningful.  

Aggravating and Mitigating Factors  
 
For each offence, the proposed guideline would direct judges towards various aggravating 
and various mitigating factors. A comprehensive review of the various factors suggested for 
each offence was impossible within the time-frame of the seminar, but participants did feel it 
important to underline the appropriateness of recognising self-medication as a factor which 
should reduce sentence. Indeed, participants went so far as to lament that there is no 
defence of medical necessity available for cannabis offences in the UK87. Other factors 
were addressed during the discussion on role which is reported below. 
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Quantities  
 
The SC is consulting as to whether quantity as cross-referenced against the role of an 
offender is the appropriate way to measure seriousness. The discussion of role was 
separated in the seminar and is reported in the next section.  

 
The SC has rated quantity an indicator of harm, which cross-referenced against culpability, 
gives the measure of seriousness and so enables a proportionate response to be 
calculated. The rational is that the greater the quantity the more users will be exposed to 
the harm of drugs. This was said to be a fundamental question of the SC consultation and 
indeed a number of participants expressed doubts about the directness of the link between 
quantity and harm. It was said that you can neither be sure that the fact that a particular 
person is arrested or a particular amount of drugs confiscated will mean one consumer less 
as an outcome – the market will still exist; nor can you be sure that the drugs would have 
been used in a harmful way or to harmful effect were it not for the harms caused by global 
drug control. These themes were revisited as part of the final discussion on deterrence in 
the drug ‘mules’ session, reported below. 

  
Looking at the actual figures suggested by the SC, it was suggested that the quantities are 
too low in general. It was said that if there is a starting point of 14 years imprisonment for 
importers caught with 2.5kg, what response is left to confront the true gravity of the drug 
trade where high-level trafficking deals more in the region of 1.5 tonnes88 and over. It was 
argued that because of the preponderance of low-level offenders caught by the system and 
dealt with as traffickers, the whole scale of sentencing had been put out of line and was 
disproportionate. These aspects were again revisited later as part of the discussion on 
‘mules’. 

 
There were some compliments, however. The SC has sought to reflect the different 
quantities that currently could be expected for each type of offence and, as already 
discussed, looks at total mass rather than purity. Accordingly, some advances in the 
representativeness of quantities suggested have been made in comparison to the SAP 
advice and the SC was commended by participants for this. For example it was noted that 
under SAP it was presumed that ‘many couriers would come within the ‘subordinate role 
category’ but grounded this within the presumption ‘that the quantity of drugs involved will 
be relatively small’89. However, in fact, the quantity of substances couriered by drug ‘mules’ 
would as a general rule have tended to fall within the moderate or substantial quantities as 
defined by SAP, and occasionally satisfy the ‘very high’ category. Indeed, in a study of 3150 
internal drug couriers apprehended by the Dutch Ministry of Justice, they were found to 
carry ‘an average of 400g of pure cocaine per person (range 15-1900g).’90 It was said that 
the SC has better recognised the realities of drug-couriering, however, with their suggestion 
that ‘a drug mule importing 800g (large quantity) of cocaine should be classed as playing a 
subordinate role.’91 
 

                                                           
88

 Reference was made to the seizure of the ship ‘Dances with Waves’ by the Portuguese, Irish, US, and UK authorities 

working together in 2008; the boat carried 1,875 kg cocaine. 
89

 SAP 2009 ‘Consultation Paper on Sentencing for Drug Offences’ Para 105 
90

 Algra. P et al (2007) ‘Role of Radiology in a National Initiative to Interdict Drug Smuggling: The Dutch Experience.’ AJR 
2007; 189 pp. 331-336. 
91

 SC 2011 ‘Drug Offences Guideline; Professional Consultation’ p. 32 



 

On the other hand it was said that the SC had made considerable mistakes in assessing 
equivalent quantities between substances. So for example, it was said that terming 20 – 99 
tablets of ecstasy as equivalent to 5 – 50g ketamine made no sense in real terms92 and in 
any event, most people who are looking after drugs have no idea of what they are carrying 
and so should not be held responsible in this regard. This was acknowledged to be a very 
difficult area of discussion and one that required further research to be undertaken. 
 
As regards the relevance of quantity to offences of possession for personal use, it was 
suggested that the harm rational did not really apply except in terms, potentially, of self-
harm. However, as starting points for possession of all quantities are given as non-
custodial, this did not become an issue in the seminar, nor indeed, did the fact that 
possession in prison is recommended to be dealt with more punitively to reflect that drugs 
are used as currency in such a situation. What was at issue, however, was the continuance 
of the ‘out of court’ disposals for possession for personal use; it was hoped by all that these 
would continue but it was noted that the Director of Public Prosecutions reviews charging 
standards after the finalisation of any sentencing guidelines to ensure that they mesh. In 
light of the non-custodial starting point recommended by the SC problems were not 
foreseen in this regard, however, and certainly these efforts at coherence across the 
system were commended by participants.   
 
It was proposed that in assessing what makes for an effective and proportionate sentence it 
is essential to look at the example of other jurisdictions and participants noted the absence 
(in either the research documents published by the SC to support the consultation, or the 
questions posed by the consultation itself) of this issue of comparative sentencing. A 
comparison of three scenarios, in particular, was made with Dutch sentencing practice as 
follows: 
 

1) A drug ‘mule’ with 800g cocaine could expect a starting point of 6.5 years custody 
under the SC consultation whereas the guideline for the same facts in the 
Netherlands is a range of 3 – 7 months. 

2) Cultivation of 100 cannabis plants would trigger a starting point of 5 years custody 
under the SC consultation whereas the guideline for the same facts in the 
Netherlands is 6 weeks custody. 

3) Street dealing with less than 5g cocaine or heroin would result in a starting point of 5 
½ years custody under the SC consultation whereas in the Netherlands the guideline 
would be 6 weeks.  

 
Reflecting on this exercise as useful indeed and expressing a hope that further examples 
from other jurisdictions could be fed into the consultation, there was nevertheless concern, 
referring back to the discussion on public confidence, that there would be an outcry were 
guidelines suggested in the UK equivalent to the Dutch levels. However, a number of 
participants, reflecting that the lengthy custodial sentences meted out in the UK were from 
the vantage of their jurisdictions disproportionate in the extreme, pressed the SC on the 
need to find some accommodation. The example of Portugal was given, which had 
managed to turn about their drug policy, even to the point of decriminalisation, and had 
done so without the sky falling in despite a conservative and previously resistant electorate 
and media.  
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Some participants also reflected with disappointment that the SC had felt constrained from 
deploying confiscation and other ancillary orders in the place of lengthy custodial 
sentences. This was because it was felt by some that such orders had great deterrent 
potential and examples in this regard were given from other jurisdictions, including Brazil. 
On the other hand, strong arguments were made that organised crime had become too 
sophisticated to see much return from the use of such instruments with it now being too 
difficult to get to the money. In any event, it was accepted that the making of a confiscation 
order is a process separated by statute from determining the appropriate sentence and 
therefore although it had been a clever way for SAP to make lower tariffs more palatable to 
the general public, it was not in fact an option for the SC. 
 
Overall, the quality and precision of the consultation was admired and it was said that it 
would provide a very useful template for other jurisdictions. The methodology, in particular, 
was commended for the opportunity of the consultation process and the democracy this 
would inject in such an important policy-field. There was admiration also, for the SC’s built 
in mechanisms to raise public awareness and to secure public buy-in as well as to monitor 
and evaluate the outcomes of the guidelines once they are in force; it was said that such 
monitoring is absolutely critical to achieve evidence-based and effective drug policies.  
 
However, a number of participants returned to the earlier discussion and repeated that they 
continued to be troubled by the presumption of the consultation that the current severity of 
sentencing is proportionate and should be the starting point for assessing appropriate 
tariffs. It was remarked that without consulting or acting on the fundamental issues of, for 
example, comparative seriousness and effectiveness, the SC will just be tinkering around 
the edges of sentencing for drug policy and only capable of a superficial or cosmetic 
impact. The hope was expressed that the wonderful opportunity presented by this 
consultation would not be lost but rather that, the SC would be able to foreground these 
fundamental discussions of proportionality in the remainder of its work on this topic.  
 
Concluding this session, it was said that even though there may be a distinction between 
parliamentary and judicial processes, it is not possible to conduct an exercise such as this 
without taking a policy position. It was suggested that in the event that the SC truly felt 
constrained from fundamentally adjusting what had become bad sentencing practice, the 
following question could at least be posed: how can we tilt the current system so that it 
becomes more effective and proportionate, improving the ability of our sentencers to have 
good rehabilitative impacts? 

 

Session 3 – The Concept of Proportionality with a Focus on Different Levels of 

Involvement in Drug Offences 

In the UK context, the seriousness of an offence (against which a proportionate disposal is 
to be measured) is determined by cross-referencing ‘the offender’s culpability in committing 
the offence and any harm which the offence caused, was intended to cause or might 
foreseeably have caused.’93 Applying this to drugs offences, the SC has rationalised that 
‘the concepts of an offender’s role and the quantity of drug involved are simply a reflection 
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of the wider concepts of culpability and harm’94.  As such, role and quantity are put forward 
as the key determinants of seriousness.  

For each offence under the proposed guideline, the sentencing range is set by cross-
referencing against the quantity of drugs involved with whether the defendant played a 
‘leading role’, a ‘significant role’ or a ‘subordinate role’. General, non-exhaustive guidance is 
given for each offence as to what activities should suggest the different roles. The example 
for supply offences is as follows95: 

Leading Role 

• Top tier organisational role in own / another’s operation, for example funds / 

arranges purchases from importer 

• Uses business to aid and conceal illegal activity 

• Expectation of substantial financial gain 

• Direct supply to drug users for gain, for example street dealer 

• Evidence of professional dealing, for example deal lists, drug dealing paraphernalia, 

such as scales, packaging or quantities of cash inconsistent with any legitimate 

source of income 

• Abuses a position of trust or responsibility, for example law enforcement / prison 

officer 

• Supply by prisoner 

Significant Role 

• Mid-tier organisational role in operation that is not their own, for example acts as a 

link in the chain 

• Engages others in illegal activity whether by pressure, influence, intimidation or 

reward 

• Limited / no influence on those above them in the organisational chain 

• Expectation of some gain, either financial or benefit in kind 

• Supply to prisoner (other than by prison officer) 

Subordinate Role 

• Performs a limited function under direction, in operation which is not their own, for 

example runners 

• Engaged by pressure, influence, intimidation or relatively small reward  

• No expectation of gain, for example introducers 

• No influence on those above them in the chain 

• If own operation, absence of any financial gain, for example joint purchase for no 

profit, or sharing minimal quantity between peers on non-commercial basis, such as 

reefer.  
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In discussion, experts compared the proposals with examples from other sentencing 
frameworks and participants remarked on the helpful resources96 of the European 
Monitoring Centre for Drugs and Drug Addiction (‘EMCDDA’) in this regard.   

Immediately it was clear that the SC proposals do not replicate those found in most 
European jurisdictions. Rather, from the top down, there is elsewhere more of an emphasis 
on what the offence is, rather than the role played by an offender in committing such an 
offence. With notable exceptions such as Finland and Sweden which subdivide their 
various drug offences into minor, medium, and major categories, it was remarked that there 
are usually three different types of offences described in law – supply, possession for 
personal use, and consumption – with the latter two sometimes being taken out of the 
criminal sanction framework to be dealt with as a civil or administrative misdemeanour. In 
particular for sixteen European States possession (and consumption) remain imprisonable 
criminal offences whereas eight States take such cases outside of the criminal justice 
system and impose civil or administrative fines (e.g. Portugal, Spain and Italy); still others, 
though retaining a criminal framework, impose no punishment (e.g. The Netherlands). 
Other oddities were cited such as Romania, where consumption is an offence but no 
penalty has been legislated for it and Estonia and Latvia where albeit the offences of 
possession and use are incorporated into their administrative offences code, the penalty 
can be up to 30 days locked in police cells.  Participants were keen to note that the 
EMCDDA expects to publish a map of such variants in the upcoming Annual Report. In 
practice, research so far suggested that across Western Europe personal possession is 
most likely to be dealt with by way of a fine, and across Eastern Europe, by way of 
suspended sentence. It was suggested that further research on the impact of early release 
and bail schemes, as well as policing, prosecutorial and judicial approaches to 
implementing the sentencing frameworks written in law, would also add value in this field.  

Such high level categorisations in preference over distinctions of role were thought to be 
reflected in the EC Framework Decision. The Framework Decision distinguishes only 
between crimes linked to trafficking e.g. production or sale, cultivation, precursor offences 
etc97 without delineating different penalties for major or minor roles under these headings 
albeit roles are aggravated by participation in a criminal organisation.  

It was acknowledged that distinctions are made by the EC in other respects, however. A 
base line maximum of 1 – 3 years imprisonment is required for all trafficking offences98 but 
scope is also provided for reducing penalties where a person has either ‘renounced criminal 
activity relating to trafficking in drugs’ or provided assistance to the authorities in some 
way99. On the other hand, an uplift to ‘a maximum of at least between 5 and 10 years 
imprisonment’ is required where an offence involves ‘large quantities of drugs’ or ‘those 
drugs which cause the most harm to health, or has resulted in significant damage to the 
health of a number of persons’100. As discussed by the SC consultation, it was noted that 
such variants are more indicative of harm, than culpability, and it was noted that many 
jurisdictions do choose to gauge seriousness along such indicators as these, for example: 
causing injury or death (e.g. Belgium, Czech Republic, Germany, Luxembourg, Poland, 
Slovak Republic); the scale of the act (e.g. Czech Republic); quantity (e.g. Denmark, 
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Germany, Estonia, Lithuania, Austria, Slovak Republic, Norway); and street value (e.g. 
Ireland).  

As regards distinctions by drug, there were said to be only four countries in Europe that 
factor such in only for personal use offences and six countries that do so only for trafficking 
offences; for trafficking, usually the drugs are not named, and the framework distinguishes 
only between classes of drugs or between drugs and more dangerous drugs, for example 
(Turkey is a notable exception). Countries that distinguish between drugs for sentencing 
both possession and trafficking offences include Cyprus, the Netherlands, Portugal, 
Romania, the United Kingdom and Bulgaria.   

As regards distinctions by quantity, it was said that these can sometimes undermine efforts 
to separate personal use from supply offences. For example: ‘an offender found with more 
than two user doses of heroin, amphetamine or cocaine in Norway would probably be 
convicted of a standard drug offence rather than a user offence’101. Participants referred 

back to the discussion of the morning on threshold quantities.  

It was noted in particular that quantity and type of drug are, in general, more often set down 
as determinants of seriousness and sentencing than role. Reference was made for example 
to Denmark which distinguishes between small and larger quantities and soft and hard 
drugs but make no distinction between traffickers and user-dealers. It was argued that it 
was really important to distinguish, for the purpose of sentencing, both by substance and 
role, as indeed suggested by the SC. However, it was also commented, that it was very 
difficult to get such distinctions right not least because roles are often blurred and therefore 
narrow distinctions often do not fit with reality.  The question was posed as to how narrowly 
roles should be drawn, and this led to a much wider discussion on the merits of sentencing 
guidelines at all which is reported later in this document. 

At the very least, it was said, there should be distinctions made between trafficking and 
micro-trafficking, a concept deployed in many Latin American countries and one which 
allows street-dealers, for example, to be dealt with more proportionately than in a 
framework where they are placed in the same category as organised criminals. Looking at 
these other frameworks, however, it was noted with disappointment that there is no 
universal definition for micro-trafficking with some countries identifying micro-traffickers 
according to their role, others by the quantity of drugs that they have in their possession, 
and still others (e.g. Ecuador) have only this free-standing term that, without more, is very 
difficult for the judiciary to apply consistently.  

Moreover, it was said that there is insufficient information as regards mean drug quantity 
seized to enable meaningful gradations of seriousness to be undertaken. It was said that 
most European countries do not log the quantities of a substance seized in any particular 
case, merely the sentence. The point was made that the statistics that there are, suggest 
that whilst it might make sense in principle and in theory to distinguish between macro and 
micro-traffickers, in practice, this will have no impact unless law-enforcement practices are 
improved because macro-traffickers are seldom brought to justice. In particular, participants 
heard that in Rio de Janeiro, 94.9% of cases regarding cannabis involved less than 10kilos 
of the substance whilst 50% involved less even than 100g. The Polish example was also 
given, whereby, further to the 3g quantity threshold being brought in, police could achieve 
their numbers more easily by arresting low-level offenders due to this low-level threshold 
and the numbers of real traffickers brought to justice decreased exponentially. It was 
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agreed that it would be good to have a universal database through which to collect and 
share such information. 

Further to this discussion it was noted with grave concern that street-dealers are ascribed a 
‘leading role’ in the SC consultation and as such can expect a starting point of 5 years 6 
months custody even for the very smallest quantities – this was articulated by some in 
attendance as being grossly dis-proportionate to the seriousness of the offending both in 
and of itself, but also in light of the fact that many street dealers are users themselves. It 
was noted with particular disappointment that the SC doesn’t include user-dealer in its 
variants of role, but limits drug-dependency to the function of a mitigating factor. 

On the contrary, experts commended the incorporation of the role of ‘user-dealer’ in various 
sentencing paradigms, either through statute (e.g. Belgium, Greece, Hungary, Austria) or in 
judicial practice (e.g. Cyprus, Poland, Slovenia, Slovak Republic). It was said that in some 
jurisdictions, such a categorisation results in drug treatment, probation, or suspension of 
punishment in the place of imprisonment (e.g. Germany, Belgium). Participants generally 
expressed support for such disposals as being potentially more effective and therefore 
more proportionate than imprisonment and there was concern that even where the law 
provides for such disposals, there is either little awareness of the option amongst legal 
practitioners or defendants, willingness on the part of the judiciary, or sufficient funding or 
infrastructure in place to actualise them.  The example was given of Poland where all three 
problems exist and last year only seven people out of ten thousand were given drug 
treatment through the criminal justice system. In particular, it was said the Polish judiciary 
are not attracted to the treatment option because it means they have to keep a case under 
review rather than dispose of it immediately, and in any event they are not pressed to do so 
because 80% of offenders are unrepresented.  

A further salutary tale was recounted of the situation in some US States where despite the 
best of intentions to make drug treatment available, the separate and pronounced focus on 
recidivism in their sentencing structure, means that such is often not available to those with 
a prior record. This was said to have had a disproportionate and discriminatory impact on 
low-income and minority individuals because of their greater likelihood to be the focus of 
law-enforcement efforts. It was said that the US and Polish examples emphasised the need 
to ensure coherence across both the sentencing and enforcement frameworks.  

On the other hand, concern was aired about the fact that in many jurisdictions drug 
treatment is compulsory under the criminal justice system; the example of Turkey was 
given. Even where not ostensibly compulsory, however, there were still concerns raised 
about the ethics of treatment in the criminal justice context at all. In particular, it was said 
that drug treatment should be about health and not linked to punishment and it was said to 
be no surprise, albeit disappointing, that the Pompidou Group of the Council of Europe had 
been unable to draft a common treatment protocol for drug dependency in the context of 
criminal justice, despite their best efforts over many years.   

Participants reflected that for the most part, however, this discussion was academic as 
categorisation as a ‘user-dealer’ most often results only in a reduction in the length of 
imprisonment (e.g. Spain). The particular example of France was given where roles are 
broken down by reference to ‘user dealers’ for whom in 2006/2007 the average sentence 



 

was 10 months imprisonment; ‘retail traffickers’ who averaged 17 months imprisonment; 
and ‘import / export offences’ for which 28 months custody was average102.  

The question as to whether it was right to treat those who were drug dependent differently 
from those who were not but otherwise commit exactly the same offence was one that truly 
held the attention of participants. In particular, the restriction of mitigation by the SC where 
supply is ‘only of drug to which offender addicted’ or ‘determination and/or demonstration of 
steps having been taken to address addiction or offending behaviour’103was roundly 
criticised by participants. The first limitation, for failing to recognise the reality of street-
dealing practices, and the second, for failing to recognise that drug dependency is defined 
by the World Health Organisation as ‘a multi-factorial health disorder that often follows the 
course of a relapsing and remitting chronic disease’104. Some participants voiced concern 
that it was potentially disproportionate and discriminatory to reflect other health problems 
with reduced sentences, such as mental disorders and learning disabilities as the SC does, 
but not to do the same for drug dependency. 

Returning to the high-level guidance, with regards to sentencing in terms of culpability, the 
EC Framework Decision does provide for a further uplift to ‘a maximum of at least 10 years 
of deprivation of liberty where the offence was committed within the framework of a criminal 
organisation.’105 Perhaps as a consequence, across Member States jurisdictions, 
involvement in organised crime is one of the most common variants of role reflected in 
sentencing paradigms (see, e.g. Belgium, the Czech Republic, Austria, and Portugal). It 
was said that most usually there is simply a separate standard offence of membership, but 
sometimes, there are further distinctions made such as between ‘member, leader, or 
provider of finance’106; It was noted that a distinction is made between participant and 
leader in only five countries. Portugal provides an example, prescribing 10-25 years for 
drug trafficking for anyone with criminal associations and 12-25 years for anyone who 
heads or leads a group or criminal organisation.  

Reflecting on the generally vague and disparate categorisation of roles within the context of 
organised crime across the various jurisdictions, it was suggested that the ‘good’ 
distinctions of the Palermo Convention107 should perhaps be adopted uniformly. 
Recognising the potential value of such efforts achieving consistency across different 
jurisdictions was seen as ambitious by others, however. In any event, participants also 
noted a down-side to putting such distinctions in statute rather than in sentencing guidelines 
in that prosecutors are sometimes reticent to lose a case by charging a person as a leader 
rather than as a member. 
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Other determinants of culpability factored in to sentencing frameworks elsewhere are as 
follows: acting on a commercial basis or to obtain benefit (e.g. Austria, Germany, Poland, 
Czech Republic); Recidivism (e.g. Latvia, Slovak Republic, Sweden, the UK); supply on 
prison premises (e.g. Hungary); acting as part of a conspiracy, gang, or group (e.g. 
Germany, Latvia, Austria, Slovenia); and abuse of position (e.g. Estonia, Greece, Hungary). 
On this last factor, participants learned that the Turkish penal code doubles its penalties for 
illegal supply of drugs when undertaken by a doctor; it was remarked that it was not 
surprising that grass-roots harm reduction has not taken off in Turkey.  

Recidivism as a reason for uplifting sentencing was also subject to particular criticism for 
causing penalties to ‘sky-rocket’ in some jurisdictions and so becoming wholly out of 
proportion to the instant offence. The example of California was given with a 3rd felony 
attracting 25 years imprisonment to life. It was said that such sentencing frameworks often 
do not take into account law enforcement practices which focus on low-income or minority 
groups, out of all proportion to the levels of drug use within those groups, and so end up 
with discriminatory outcomes. These sentencing frameworks do not consider dependence 
as a mitigating factor either. 

There was wide-spread support for the assertion that ‘social-supply’ was of low-level 
seriousness and that this should be reflected in sentencing paradigms and accordingly, 
there was support for the placement of such offences, by the SC, in the bracket of a 
subordinate role. It was said that the treatment of individuals in the UK is currently wholly 
disproportionate to the gravity of their offending. Rather, countries like Poland which 
distinguish supply for benefit as a separate more serious role than simple supply and Malta 
- which recently dis-applied the mandatory minimum sentence of imprisonment of 4 years 
for trafficking to social suppliers in favour of what was thought to be a more proportionate 6 
months in custody - were moving in a better direction.  

Another commonly utilised factor of culpability that raised comment was the involvement of 
minors (e.g. Belgium, Czech Republic, Germany Greece, Luxembourg, Poland, Slovakia) 
and, in particular, the common statutory uplift for supply in proximity to a school. It was said 
that proximity to a school, in and of itself, means nothing. The universal application of such 
aggravating factors was particularly criticised, from 100 metres in Malta to 500 metres in 
some American States so that in densely populated urban areas almost 95% of the people 
will be subject to uplifted sentences because of proximity to a school even where there is, 
for example, a drug sale at 2am between consenting adults completely out of the sight of 
any child. 

Argentina Case Study 

In Argentina108 the Supreme Court reviewed drug sanctions in 2009 and ruled that 
repression of possession for personal use was unconstitutional109. This ruling was informed 
by the principles of privacy, autonomy, and the rights to health and human dignity, and it 
bore in part from concern as regards the extreme overcrowding and poor conditions in 
Argentinian prisons. It was said that albeit there remains resistance amongst the police and 
lower courts to this judgment (reflected in their enforcement practices) this ruling was a 
good and proportionate step in the right direction that would do well to be replicated for 
trafficking offences. 
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Argentinian drug-trafficking laws110 do not distinguish between trafficking activity in small 
amounts of drugs (micro-trafficking) as opposed to large scale trafficking or involvement in 
organised crime. For all such offences there is a four to fifteen year custodial penalty that 
can be uplifted to 20 years in cases of ‘aggravated trafficking’. It was said that this law, in 
making no distinctions between roles, allows judges to disproportionately punish offending 
behaviour because it cannot be right to treat within the same bracket, the family business 
that supplies its neighbourhood out of financial necessity, user-dealers, drug ‘mules’ from 
socially and economically depressed areas, and those involved in large-scale trafficking. 
Such disproportion was compounded by the fact that having set the range tariff to take into 
account more serious offenders, high level traffickers are seldom brought to justice with the 
predominant offence before the courts ‘possession for sale’ dealt with by an average 
sentence of 4 years and 7 months imprisonment.  

Concerns were raised that vulnerable groups including minorities, women, and those from 
poorer socio-economic backgrounds are more often caught up by the Brazilian framework – 
for example it was said that 33.5% of all female inmates are imprisoned for drug offences. 
Moreover, prison-population growth associated with the drug-laws from December 2009 to 
September 2010 has been 28.2% with an overall overcrowding rate of 55%. Indeed, 
Argentina continues to be criticised by the Inter American Commission on Human Rights for 
the impact prison conditions have on the dignity and physical integrity of inmates111. The 
example of the treatment of one offender was put forward as paradigmatic112; sentenced to 
3 years in prison for possession of 20g of marijuana and 10 plants of the same substance 
within his own home, once in prison the man was shackled, brought to his knees and 
severely beaten by penitentiary staff.   

The focus on all trafficking without distinction, compounded by the corruption of police and 
other officials, was said to have led to a major systemic failure - few real players in 
organised crime are brought to justice and instead the courts are saturated and the prisons 
overcrowded with small cases involving those from lower socio-economic brackets. For 
these reasons, the sentencing framework was described by one participant as infringing the 
Argentinian principles of: harmfulness – i.e. the State should not injure legally protected 
interests or actions that are exercises of moral freedom and do not offend public order, 
morality, or any other third party; humanity – whereby the fact that a person is imprisoned 
does not permit the suppression of rights and safeguards inherent to human dignity; and, of 
course, proportionality.   

It was said that the lesson of Argentina should be that State strategies as regards drugs 
should always consider social inclusion imperatives and contain integral assistance plans 
for drug users. Practically, it was suggested that Argentina should legislate a lower tariff for 
micro-trafficking (as has been done in Peru, Mexico, Chile, and Spain) which provides for 
the possibility of alternative disposals and interventions rather than custody. There was 
indeed some optimism on this point as participants heard that the Argentinian Government 
was working with an advisory committee of drug policy experts who are, at the current time, 
proposing exactly such strategies to introduce greater proportionality by way of distinction 
between trafficking levels.  
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Brazil Case Study 

Brazil113 passed a new drugs law in 2006114 which decriminalised use and cultivation for 
personal use but provides rigorous punishment for trafficking offences. It was said that this 
brought a notable improvement in cases of shared consumption or social supply which 
under the previous law had been equated with trafficking and punished at the same level 
but now commands reduced penalties. Otherwise, however, participants reflected that the 
new law is much more repressive for all types of trafficking including street and user-
dealers. It was said that such micro-traffickers are caught by the new framework which 
applies a mandatory minimum of 5 years imprisonment for all trafficking offences and this 
has led to a marked increase in the prison population that the country cannot afford either 
financially or in terms of its human rights record.   

Participants reflected on the fact that although the law provides for up to a two third 
reduction in sentence for first-time offenders who are not involved in on-going criminal 
activity or a criminal organisation, such reductions are rarely applied in practice.  The 
reason for this, it was argued, is a mixture of corruption, social bias, and prejudice amongst 
the judiciary. In particular, it was said that when judges are sentencing people from the 
favelas there is an assumption that they cannot be selling drugs without the involvement of 
organised crime and so the reduction is seldom given (other than to ‘mules’ as discussed 
later), and almost never to those from poor backgrounds. The impact on equality of such 
distinctions was made: middle class users have no need to sell drugs to fund their habit, 
whereas the poor might, and so the poor are disproportionately affected by such laws. It 
was felt that this explained how 90% of those in Brazilian prisons (of whom approximately 
20% are currently detained for drug offences, and which number is increasing) come from 
lower socio-economic backgrounds.  

The example of the UK was also given where the judiciary have been known to take 
particular exception to the levels of crime in their area and supplant the national sentencing 
guidelines with their own tariffs. This was said to be the practice in Isleworth Crown Court, 
an airport feeder court, as regards drug ‘mules’, as well as City of Westminster Magistrates 
Court (which covers London’s tourist centre), as regards pick-pockets.  

It was said that even if the law as to discretionary mitigating factors is well written, the 
judges will exercise bias and, if they can, refuse to apply them. This occurs particularly in 
Rio where drug trafficking is seen to be linked to terrible levels of urban violence.  It was 
said that the challenge, for Brazil, is how to achieve a real remit for mitigating factors to 
influence the system, because although the legal framework allows for discretion, this 
discretion is exercised towards greater severity rather than towards greater humanity. It 
was suggested that the problem perhaps lay in the message sent by Parliament’s setting of 
mandatory minimums and that the failure to act on this sentencing up-drift problem reflected 
that drug laws are, in reality viewed by policy makers as a means of social control. The 
answer to the problem was seen by some to lie in more precise statutory mitigating factors, 
and more precision as to ‘role’ in the sentencing framework.   

The problem was seen as one that had filtered down from high-level drug policy and the UN 
drug conventions in particular which had influenced greatly the drafting of the Brazilian 
framework. It was said that looking at the Conventions, many aggravating factors are 
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itemised but mitigation is virtually forgotten, and this structure has been copied in Brazilian 
domestic law. It was said that mitigating factors should, instead be foregrounded, and 
drafted with precision to address, in particular, vulnerability and social inequality.  It was 
suggested for example, that where a person is from a lower social class or suffered social 
problems, this should be sufficient to constitute a reduction in sentence. An emphasis on 
mitigation, rather than aggravation, it was said, would be more in line with what a 
proportionate sentencing framework would like, in line with the least-intrusive approach of 
international human rights law as already discussed. 

Closing this case-study, participants remarked with optimism on the Supreme Court of 
Brazil’s foray into drug policy last September 2010115, when it had ruled that the drug law 
was unconstitutional for denying small time traffickers the opportunity of alternative 
penalties to prison and that going forward whether drug treatment or other disposals were 
more appropriate should be decided on a case by case basis.  It was said that this augured 
a more proportionate approach and a lessening of strain on the penal system, but there 
remained concern that the judiciary at State level would find ways to avoid implementing 
these reforms.   

Discussion 

Focus turned to the respective utility of different legislative and policy tools in bringing about 
more proportionate sentencing outcomes.  

For many, judicial discretion was seen to be key. It was said that the same sentence can 
have different effects on different people, for example there can be gendered and cultural 
impacts; obvious examples were suggested of primary carers being distanced from their 
children or foreign nationals experiencing particularly difficulty in prison settings.  It was 
argued that the wide variety of human impact cannot possibly be foreseen or taken into 
account by static guideline frameworks; sentencing has to be individualised and every 
human being ought to be heard.  

The retort was made (referring back to the discussions of Argentina and Brazil) that judicial 
discretion can often veer, however, more to the severe than to the proportionate and so 
discretion does not result in more humane outcomes. Participants also noted, however, the 
contrary examples of the USA (where the judiciary have recently been departing down from 
the advisory federal guidelines) and of the UK, Ireland, and Malta. In Ireland a law passed 
in 1997 required that those caught trafficking drugs valued in excess of 13,000 EUR should 
receive a minimum of 10 years in jail unless there were serious mitigating factors, however 
when this law was reviewed five years later, of the 55 offenders to which it had applied, only 
3 had received the mandatory minimum. Likewise, the judiciary in the UK were said to have 
avoided imposing the 7 years mandatory minimum sentence for a third class A trafficking 
offence in most cases whilst the judiciary in Malta, exercising their limited discretion, have 
apparently never imposed the statutory presumption of life imprisonment for possession of 
drugs with intent to supply. Some participants ventured that down-tariffing in the case of 
mandatory minimums was more to be expected than where general sentencing ranges are 
provided because such prescriptions are so anathema to sentencers’ usual habit of taking 
into account all the facts of an offence and personal circumstances of an offender in 
determining a proportionate and human rights compliant sentence. Indeed it was noted that 

                                                           
115

 Habeus Corpus No. 97,256 



 

in some jurisdictions (e.g. Canada116) mandatory minimum sentences have been struck 
down on exactly such grounds.   

There were competing examples still from other jurisdictions. In particular, in Singapore and 
Malaysia it was said that what when tight guidelines had been imposed, albeit scope for 
judicial discretion had been retained, the judiciary had, because of the legislative prompt, 
lost confidence in using that discretion to the point that no matter what arguments were put 
forward (e.g. on quantity, role or personal mitigation) these were ignored. It was said that 
the situation has degenerated in Malaysia to such an extent that there are now mandatory 
death sentences. Participants wondered how long it took for such a process to take hold 
and what conditions it required to do so. Further to this, participants reflected on a comment 
made that when judiciary in the UK want to exercise their discretion in favour of defendants 
they are often reminded by colleagues of the danger of being referred to the Court of 
Appeal by the Attorney General for an overly lenient sentence and being publically criticised 
for it, and so regularly desist.  

Some participants mooted the advantage of sentencing guidelines in that they are 
potentially able to address inconsistent, disproportionate, and discriminatory outcomes 
within discretionary frameworks. It was said that there is a real lack of understanding 
amongst sentencers, and particularly amongst magistrates in the UK, as to the realities of 
drugs, in favour of prejudice, and that this can only be addressed through better training. 
However, it was also said that training requires significant resources as well as buy-in from 
those being trained and clear and specific sentencing guidelines therefore provide an 
alternative way to address the problem; but where to pitch it? Over-definitions were said to 
lead to problems due to the common blurring of roles in the drug trade whilst under-
definitions lead to a need for judges to use their discretion more, importing all the problems 
already discussed.  

An example from the SC consultation was explored and the question was asked what does 
an ‘organisational role’ mean? Is it a person with administrative duties only, is it someone 
who is organised, i.e. keeping a tick list and a record of their transactions, or does it mean 
someone in a directional capacity? It was said that Judges, at least in the UK, tellingly tend 
to prefer clichés like Generals, Commanders, and Foot-Soldiers, and that more prosaic 
distinctions such as ‘organisational role’ would just baffle them. It was also said that just as 
much as the circumstances of a particular offender can be nuanced, the judge will bring his 
own life, situation, and experiences to the role of sentencing and so whatever the rigidity of 
sentencing guidelines laid down, there will always be the two shifting points of the judge 
and the defendant which cannot be accounted for and so the desire to overcome 
‘inconsistency’ is unlikely to be realisable.  

It was said that the trick perhaps is to impose guidelines with sufficient specificity to be 
directional and so address inconsistencies and restrain prejudice, but that also allow scope 
for judicial discretion to take into account the reality of the human-situation before them.  

In the short term, various practical suggestions for safeguards were made within such a 
framework. First, that there should be a presumption of a subordinate role and low-purity 
unless evidence is produced to the contrary. Second, that judges should have to rationalise 
and state their reasons for imposing a particular sentence in public. Thirdly, that minimum 
sentences should be avoided in favour of maximum caps.  In the long term, it was said that 
further data needs to be collected as to the different impacts of various policy and legal 
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tools on the behaviour of sentencers in order to understand better what has the potential to 
make the judiciary behave in a more humane way when they are able to exercise 
discretion. 

In conclusion, it was conceded by many that an offender’s ‘role’ (as a reflection of their level 
of involvement in the drug trade) makes for a good technical parameter for calculating 
culpability and with it proportionate sentencing but participants were exhorted not to forget 
the policy perspective. It was said that we have gone through a historical process, across 
the globe, of setting harsh drug laws and enforcing them punitively and we are now in a 
phase where we should be grappling, at a macro level, with the question of whether our 
approach is proportionate and humanitarian. Rather, it was felt by some that such 
discussion as had been aired today on the relevance and utility of role and other technical 
aspects of sentencing calculations were little more than harm-reduction in the context of 
rationalising an irrational system where using criminal law as a tool has failed.   

 

Session 4 – Drug ‘mules’ 

Implicitly endorsing the argument that role is relevant to proportionate sentencing, 
participants first set about defining what is meant by the term ‘drug ‘mules’ and exactly to 
what category of person lesser culpability and therefore lesser sentences should be 
ascribed.   

It was remarked that historically, and still in many jurisdictions, there is only one 
categorisation, of ‘drug-trafficker’ with ‘mules’ not distinguished from other types of 
offenders. Since the 1990s, however, it was said that efforts have been made to address 
this lack of focus, particularly in Europe. For example, the Airports Group of the Council of 
Europe’s Pompidou Group has discussed, in successive annual meetings, the profile of 
drug couriers with particular emphasis on the routes they take and their transport strategies 
albeit it was remarked that foreseeable difficulties have been encountered in these attempts 
to monitor a phenomenon that is never static. It was also noted that, within academia, there 
has been a constructive emphasis on distinctions within drug trafficking in recent years117 
though a standard profile has not yet been achieved.  

It was felt that greater efforts should be achieved to collect and process the data held by 
small charities that work directly with drug ‘mules’, such as Hibiscus in the UK, in order that 
profiles, sentencing outcomes, and the impact of sentencing could be better known and fed 
into the develop of more proportionate sentencing frameworks; participants were delighted 
to note that the SC is working on exactly such a task. Participants were also keen to note 
that the EMCDDA has been consulting with various national police and customs agencies 
as well as Europol to produce a common European definition of a drug courier, aiming to be 
published at the end of this year. 
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Portugal Case Study 

The lesson of Portugal was given as an example of proactive steps taken to address the 
lack of distinction between ‘mules’ and ‘traffickers’, and with good results. In the late 1990s, 
a study was undertaken to delineate amongst traffickers who, as a general group, made up 
approximately 12% of the prison population. Researchers were sent to interview these 
convicted individuals and quickly found that the majority were more rightly placed in the 
category of ‘courier’ than ‘trafficker’ or ‘consumer’. Having identified the couriers each was 
interviewed further on the course of their lives and their criminal motivation and four further 
types of offender were identified. Of these, one type was classed as a typical ‘mule’: a 
person not otherwise involved in criminal or ‘deviant’ activities (inc. drug use or prostitution). 
Within this type, further allowances were made for those who were female as they were felt 
to be more vulnerable. With this greater understanding came an appreciation that the 
culpability of such offenders was low indeed.  

The Portuguese research also alerted the authorities to the reality faced by the foreign 
national drug courier in prison, their situation of need and vulnerability, as well as the fact 
that they are introducing only ‘tiny’ amounts of drugs into the Western markets. It became 
commonly understood in Portugal that heavy sentencing of ‘mules’ has little deterrent 
impact as criminal organisations tolerate the interception of couriers in economic terms and 
moreover, it does not address the desperate poverty and lack of opportunity which compels 
most ‘mules’ into offending. It was said that this new understanding naturally took a few 
years to take hold within the legal community, but that once it had filtered through there was 
no option but to recognise that the sentencing framework for drug couriers involved 
excessive punishment. Accordingly, Portugal has seen sentences reduce from an average 
of 8 years imprisonment in the 1980s, to 5 years in the late 1990s, and now even further, 
with suspended sentences for such individuals a real possibility.  

The comment was made that Portugal showcased both the importance and utility of 
developing knowledge about offender profiles in order to achieve proportionate sentencing.   

Profile of a Drug ‘Mule’ 

It was felt by some that the definition of ‘mules’ could be clarified further than in the 
Portuguese example, however, and discussion returned to this point. In doing so, it was 
said that it is necessary to reflect on many factors: e.g. economic and social circumstances; 
criminal motivation; treatment after arrest; and ultimately, the severity of the sentence 
handed down.  Two studies of drug couriers were compared, the first of which118, it was 
said, emphasised the need to conduct a descriptive analysis focusing upon the offender’s 
state of knowledge and the second119 which emphasised more external criminological, 
sociological and historical factors. It was said that the first approach, emphasising 
culpability, particularly merited greater attention in sentencing frameworks.  

Participants reflected on the conclusions of a recent study, based on interviews conducted 
with convicted drug traffickers imprisoned in Quito, Ecuador, defining a ‘mule’ as ‘a person 
who carries drugs paid for by someone else across international borders. The person may 
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or may not be paid… the quantity of drugs to be carried is always decided by the person 
who pays’120. Within this bracket, further subdivisions were made by whether the ‘mule’ was 
experienced or not as some respondents indicated that they had successfully made 
multiple trips. The label included those who carry drugs internally, those who carry drugs 
strapped to their bodies or in their clothes, and those who carry drugs in their luggage – it 
was said that the latter knew the least about what they were carrying. It was concluded that 
‘mules may be deliberately misled in order to play down the penalties that they would 
face’121.  

This definition of ‘mules’ was given in contrast to that of ‘professional traffickers’ who 
‘carried drugs that they had paid for… worked alone or as part of small partnerships… a 
third knew what sentence they would receive if they were arrested…carried smaller 
quantities than mules… while professionals were willing to risk going to prison, they 
preferred to carry small amounts that they thought would result in a lower sentence.’122 

Participants reflected that ‘mule’ is almost a pejorative term describing an ignorant person 
who has been taken advantage of whilst a courier is a sophisticated person who knows 
what they are doing and may have some level of control over their offending. 

In the context of these conclusions, it was remarked that the cross-referencing of role 
against quantity did not make much sense for drug ‘mules’ proper, for whom their low level 
culpability was best demonstrated by the large amounts they are compelled to carry by 
others and the fact that the type of drug too is not within their control.  Furthermore, the 
assertion was made that many ‘mules’ do not know they are even carrying drugs as 
opposed to some other less harmful but nevertheless contraband substance. However, 
whilst it was accepted this may hold true for those by whom the drugs are carried in 
luggage, some participants expressed themselves unconvinced in respect of ‘swallowers’ 
and in any event, in English law this did not provide a defence.  

It was also remarked that it would be very difficult to tell in practice the difference between 
drug ‘mules’ proper and professionals of higher-culpability as candour on the part of the 
latter group could not be expected prior to sentencing and as it is so hard to substantiate 
the mitigation of foreign nationals.  

It was agreed that a person could match the profile of a ‘mule’ whatever their nationality, but 
there was an assumption underpinning the discussion that the majority of such individuals 
were foreign nationals, and indeed statistics were given to support this, for example that 
70% of drug couriers imprisoned in Rio de Janeiro, Brazil are foreign nationals.  

It was said that there should be recognition that the vulnerability of drug ‘mules’ to 
disproportionate sentencing frameworks is compounded when they are foreign nationals as 
they may not understand the laws which they have broken, and even within a good legally 
aid system that ensures representation for all they may not understand or trust the advice 
they are given. Moreover, it was said that foreign nationals may be overly influenced by 
other aspects of a sentencing framework and especially the prospect of a discount for 
pleading guilty and of losing that discount if, for example, they challenge the basis on which 
they are sentenced, e.g. the amount seized or their knowledge as to the nature of the 
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substance they are carrying123. Concrete examples were given of innocent and less 
culpable individuals who have pleaded guilty or not challenged the basis of their sentences 
in the UK for fear of losing the substantial credit otherwise available and it was said that 
policy-makers should reflect carefully on the operation of such sentencing tools on the 
presumption of innocence and the right to a fair trial. It was accepted that legal practitioners 
were in a difficult position because they have to advise clients within this morass but that 
they should nevertheless be particularly alert to the difficulties of their foreign national 
clients.  

The SC consultation proposes reducing the sentences of a particular category of drug 
courier ‘where it is established that an offender who has imported drugs on or in their 
person or in their luggage, was involved as a result of naivety and comes within the general 
category of being a person who is poor or disadvantaged and motivated primarily by need 
rather than greed, in the absence of evidence of previous involvement in such activity, their 
role should be regarded as subordinate.124’Further detail is given about the assumed 
profiles of such individuals taking into account: ‘the frequent vulnerability of individuals who 
would fall under this description, whose naivety and lack of knowledge of the consequences 
or of the drug laws (and penalties) in countries are often exploited and whose involvement, 
as suggested by the case studies on drug mules can often be due to a misplaced trust in a 
family member, friend or acquaintance.’125 

The SC suggests that current sentencing levels which can broadly be put at an average of 
8 years imprisonment126 are ‘disproportionate’127 and recommends a sentencing range of 
between 6 – 7½ years imprisonment as more appropriate. 

Whilst there was great support in the room for the principle that the sentencing of drug 
‘mules’ in the UK is disproportionate and that better distinctions should be made between 
such individuals and professional drug traffickers both in theory and in penal tariff, many 
expressed concern that the reductions proposed by the SC did not go far enough. Referring 
back to the role of the judiciary, however arguments were countered that to suggest a free 
ticket home in the place of a substantial sentence would truly be outside the legislative 
framework and that it is not for an advisory body such as the SC to propose such 
substantive changes in the law, but for the people. Irrespective of this, concerns were 
raised that the difficulties substantiating mitigation for drug ‘mules’, accepted in the SC’s 
own research128 would mean that an individual would not be able to ‘establish’ their status 
as required and the hoped for reduction in sentencing would not be applied in practice.  

Participants dwelled at length on the profile of drug ’mules’, as opposed to their role. It was 
said that the ratio of male to female drug ‘mules’ is almost 2:1 and it was cited that at one 
point there were 1000 male to 600 female drug ‘mules’ of Jamaican origin in prison in the 
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UK. Likewise, in Brazil, 30.5% of drug ‘mules’ dealt with by the federal court were said to be 
women.  

It was said that a number of studies had confirmed that the motivation of drug ‘mules’ is 
different to the motivation behind other types of offending; specifically, these individuals are 
motivated by need rather than greed and their offending is driven by poverty, absence of 
opportunity, and often threats of some sort also.  

It was recognised that ‘mules’ from different countries of origin can have different profiles – 
it particular, it was remarked that many of the drug ‘mules’ coming out of central Asia did 
not act out of poverty, but out of duress. However it was said that across the board, the 
common nationalities represented by drug ‘mules’ in UK prisons - Jamaica, South Africa, 
Mexico, Nigeria and Ghana – exemplified situations of foreign debt, displacement and 
poverty and it was no surprise that more and more people and particularly women, were so 
desperate to seek security for their families, that they were willing to risk their health with 
drug couriering. It was also noted that the number of European (especially Portuguese and 
Spanish) drug ‘mules’ in Brazilian prisons tripled in the 2 years after the economic crisis 
although it was said that most drug ‘mules’ in this jurisdiction were from Colombia and 
Africa, particularly Angola. 

Whilst it was accepted that many of the same socio-economic factors suggesting lower-
culpability applied irrespective of gender and so there should be a reduction in sentence 
tariff across the board, it was argued that female drug couriers should be given especial 
consideration. It was noted that at the moment there are 900 women in UK prisons for drug 
couriering from various countries of origin, but that at one point there had been 600 women 
from only one small country with a population of merely 3 million.  

There was focus on the archetype of the ‘trafficked’ woman from a developing country who 
carries only small amounts in the context of the wider drug market and who, on their return 
to country of origin, is often re-trafficked to pay off the debt of the lost drugs. An example 
was given from Argentina where for fear of such occurring, it was said that there was very 
low take-up of the option for drug ‘mules’ to return to their country of origin in place of 
enduring a lengthy sentence.  

It was said that when a man goes to prison, female partners often keep a home running for 
when he gets back, but that such support is rarely reciprocated man to woman and harder 
for women to redress because of the stigma they face on return, having been incarcerated. 
Sentencers were urged in particular to remember that women are often the main carers for 
children in countries where there is no social welfare and to think what might happen to the 
children in the woman’s absence when sentencing. Certainly it was said that this is 
something that preoccupies women during their incarceration, and together with their usual 
loss of home, it was said that the pain of imprisonment is usually much more severe for 
women than for men.  

It was argued that female ‘mules’ have become the scape goats of the drug control system; 
caught with tiny amounts in scale to the drugs market with none of the power of the drug 
barons or their riches they are dealt with disproportionately to their culpability and they 
languish in gaol while their children suffer. The example was given of a seven year old in 
Jamaica who thought that if he hung himself and died, his mother would come home 
because in Jamaica everyone comes to a funeral.  



 

Against such compelling circumstances, the current UK practice of disallowing mitigation for 
‘mules’129 was roundly criticised and the efforts to reinstate mitigation for drug ‘mules’ by the 
SC commended. Indeed, examples were given from other jurisdictions where mitigation is 
applied doubly for foreign national drug couriers. For example in Brazil the statutory 
mitigating factor earlier discussed as seldom used for poor Brazilians caught up in 
trafficking, is invariably applied by the Federal Courts to foreign national drug ‘mules’ 
because it is thought that they simply cannot be connected to organised crime in a leading 
role. As such, in Brazil, foreign national drug couriers usually face a sentence of 1yr 8 
months compared to internal couriers who often deal in lower quantities than the ‘mules’ but 
are lucky if they avoid the minimum 5 years imprisonment.  

The question was raised – what is the relevance to seriousness of the cross-border element 
of drug-couriering? Indeed, it was suggested that local ‘mules’ are equally problematic as 
international ‘mules’, with youngsters often being exploited to transport drugs across 
London, for example. Participants asked is someone bringing drugs into the country the 
starting point for all the trouble - whether that be addiction, violence or the creation of illegal 
markets - and therefore in a scale of proportionality properly liable to be sentenced quite 
severely, or should there be more recognition of the imperatives of consumer demand for 
drugs? The answer was proffered that a shared responsibility approach was merited but 
only to the extent that it should bring down sentences on the supply side which have been 
artificially inflated because of the mistaken emphasis on supplier’s responsibility for 
demand; nobody argued that sentences for drug users should be elevated in kind. Indeed, 
whilst it was argued that we were not discussing a victimless crime and that however duped 
the ‘mules’ may be we must not forget the end user (the youngsters who become 
dependent on the heroin and the cocaine, and whose families fall apart as a result) it was 
also said that what would help the victim is health treatment, not criminalisation of them or 
punishment of the supplier. 

This brought participants back to the concept of proportionality with its requirement that 
sentences be effective and necessary to achieve a legitimate aim.   

Discussion 

As regards effectiveness, there appeared to be consensus in the room that deterrent 
sentencing in the form of lengthy imprisonment had failed as the drug couriers keep coming 
and the wider drugs market does not shrink. Moreover, it was said that this had been a very 
costly failure. For example, a Portuguese study was referred to which had calculated that 
each drug courier cost the State 40,000 EUR bearing in mind the price of the investigation, 
arrest, 4 years in prison, and the cost of deportation. In UK, the expense was put much 
higher with a study having been made by one participant of 15 drug couriers that had been 
dealt with over the last six months and who were expected to cost the State £1.9 million 
over the course of their lengthy imprisonment. The question was asked: why have 
governments consciously decided to spend lots of money on holding foreign nationals in 
prison to no effect. The answer was proposed that from a policy maker’s perspective it was 
easier, and even cheaper, to keep up with such doomed efforts because they looked good 
to the electorate and the tabloid media in principle, even if they didn’t work in practice, and 
because the other options might be even more expensive. 
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This was refuted, at least as regards one alternative however; that is for awareness-raising 
and education programmes. It was said that if only 10% of the £1.9 million referred to above 
had been spent on such campaigns in the usual countries of origin of drug ‘mules’, real 
outcomes would be seen.  Returning to the discussion of the general profile of drug ‘mules’, 
it was said that the majority of ‘mules’, as opposed to traffickers, were ignorant of the 
consequences that followed with detection. Moreover drug barons target those most likely 
to be ignorant and can rely on the complicity of their past-victims in this regard, who are 
usually unwilling to warn others in their community of what is likely to happen, outcast by 
the shame and stigma of having been convicted. 

In the face of these problems, it was said that there were real examples of deterrent 
success from public awareness campaigns; for example the ‘Maame Goes to London’ 
Campaign by UK Charity Hibiscus in Ghana. It was said that prior to this campaign 4 – 5 
women a month were being detected coming from Ghana with 4-5 kilos of cocaine in their 
Luggage, but afterwards the numbers of women dropped by approximately 90%. 
Participants noted that Hibiscus prepares its campaigns by asking women who had been 
convicted what would have stopped them offending in the first place, the answer being ‘if 
only someone had told us what would happen’. As a consequence, campaigns (see e.g. the 
Caribbean-targeted ‘Eva Goes to Foreign’130) focus not just on the lengthy prison 
sentences, but on the social cost to the ‘mules’ including what happens to children and 
extended family in their absence, as well as the physical dangers they are running if 
packages swallowed burst or from the violent overtones of the drug market. 

Some participants expressed surprise, however, at this example of successful deterrent 
practice when recidivism rates for drug trafficking are generally so high. The question was 
posed, how can targeted awareness raising amongst vulnerable populations possibly work 
when those who have been directly affected by sentencing practice are not themselves 
deterred? For example it was said that in Germany 61% of those convicted for drugs 
offences had been sentenced at least 3 times before and that in the Netherlands, most 
were repeat offenders131.   

Seeking to tally these two experiences, participants referred to the earlier discussion as to 
how ‘mules’ often face stigma and shame and are made outcast on return to their countries 
of origin after imprisonment. It was postulated that such individuals had nothing to lose by 
re-offending whereas awareness-raising might work amongst those who were yet to 
embark on their downfall. It was suggested that the targeted awareness raising work of 
Hibiscus when combined together with the tough sentencing in the UK could be an example 
of successful micro-deterrence and discussion centred on whether a distinction could be 
made between micro-deterrence, which in certain circumstances can work, and macro-
deterrence, which simply doesn’t.  

A further example of successful micro-deterrence was given from local sentencing practice 
in the UK where a number of child drug couriers from the same community in West London 
had received lengthy sentences in the region of 2 years for drug-running across London but 
since these sentences had been imposed few such crimes had been detected in the area.  

It was argued that getting the message across and retaining high penalties was too 
simplistic a formula, and participants noted many examples where there had been no 
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micro-deterrent effect further to such strategies. For example, participants heard that the 
strategy to imprison every person who was caught taking a knife to Notting Hill Carnival in 
London has not worked; people still do so regularly. It was suggested that policy-makers 
should look to the frame in which people make their decisions for better micro-deterrent 
strategies and the example was given of professional footballers, who according to every 
theory (because of their income and age) should be using lots of drugs but aren’t.  

Looking at the frameworks of the drug-trade it was said that the micro-deterrent strategy of 
high sentences plus targeted awareness-raising may work for ‘mules’ but would not work 
for professional traffickers. Such individuals, it was commonly agreed, are not deterred by 
potential prison sentences as they are working on a commercial-basis with economic 
parameters. They are more likely to be deterred it was felt, by the certainty of punishment, 
i.e. by effective law enforcement. 

The example of the Schipol Action Plan in the Netherlands was given132. In 2002, Schipol 
Airport (which services Amsterdam) had been flooded with drug couriers coming in. Initially 
the traditional punitive sentencing practices were upheld and efforts were made to build 
more gaols but quickly there was a realisation that this was a costly and disproportionate 
response. The Government instead instituted 100% law enforcement controls (meaning that 
every crew, passenger, piece of luggage and plane was searched) together with a 
substance oriented approach whereby drugs were confiscated whilst couriers were 
deported immediately and placed on a travel blacklist. Numbers of drug couriers reduced by 
96% and the approach was commended by the World Bank and the UNODC133.  

Some participants referred back to the discussion on recidivism and reflected with surprise 
that offenders had not chosen to return to the Netherlands knowing they were risking so 
little compared to other European countries. Others responded that such behaviour was not 
evidenced in the experience of other jurisdictions; for example it was said that since Brazil 
reduced its sentences for drug ‘mules’ there has been no increase in drug couriers targeting 
the jurisdiction. In any event, the Dutch conundrum was said to be understandable on 
principle in the context of the ‘total controls’ including travel blacklists as regards the 
individual ‘mules’, and due to the economic impact of the certainty of detection upon both 
‘professional traffickers’ and those who trafficked the ‘mules’ but did not run the risk of 
imprisonment themselves – such individuals were losing too much product to make it viable 
to continue.  

It was said that where you have a global response, as in the Netherlands, policy makers 
can support a lower sentence, whereas if the likelihood of being caught is low, the 
correlating punishment must be higher to retain public confidence. The lesson of the 
example was seen as being the need for a systemic approach.  

It was also remarked that compared to the Dutch example, countries such as the UK 
without total controls are simply applying very strong deterrent sentences accidentally to a 
few people and this, being arbitrary is, in itself, disproportionate.  
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The session was not able to conclude, however, that an answer had been found because a 
systemic approach in one jurisdiction was felt to be inadequate – it was said that the drugs 
market is a global market and as a consequence, a global response is needed. Returning to 
the example of the Netherlands, it was said that the substance oriented approach had 
worked for Amsterdam, but a balloon effect had been seen with increased drug trafficking 
coming through both the Dutch ports and through other European countries.  Likewise, it 
was said that when the numbers of female drug ‘mules’ coming to the UK from Ghana had 
reduced further to the Hibiscus campaigns, the numbers from Eastern Europe had risen.  

The prospect of a successful global response was, however, not rated by those in 
attendance. It was said that the drug trade is now so large, so established, and so resilient 
that even if the international community worked together to affect total controls and a 
substance oriented approach, it could not be eradicated. In the background of the 
discussion was awareness that despite the best efforts of the international community to 
achieve ‘a drug-free world134’ within ten years of the 1998 Political Declaration135, the most 
that could be heralded was ‘stabilisation’ and ‘containment’136. Participants noted moreover 
that drug control efforts had themselves caused significant harm, or in the terminology of 
the former Executive Director of the UNODC, ‘unintended consequences’137.   

Bearing all this in mind and the inability of the evidence to demonstrate that any particular 
sentence imposed on a drug courier has or could lead to one consumer less, it was argued 
that all repressive efforts were disproportionate in the sense that they were not necessary 
to achieve a legitimate aim; moreover, how could they be necessary, it was asked, if they 
are not effective?  

In conclusion, however, it was accepted that steps towards proportionality could be 
achieved by recognising the low-level role and culpability of particular players within a drugs 
market, such as drug ‘mules’, and by ensuring that sentencing frameworks were devised 
systemically (i.e. combined with effective law enforcement and awareness-raising 
programmes but not undermined by the operation of other factors, such as reductions in 
sentence for a guilty plea or limited access to effective legal representation). However, a 
number of participants argued that a proportionate framework for responding to drug-
couriers, and in fact to all drug offenders, was an impossibility unless a way to overcome 
the cultural and political barriers was devised that enabled a real discussion to begin about 
regulatory models.  Without such, it was said, the most that could be achieved by exercises 
like that of the SC was harm-reduction. 

 

 

Conclusions 

It would have been exceptionally ambitious to expect, in the course of one day, to 
determine what a proportionate sentencing framework for drug offences should look like 
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and indeed, the debates on the many issues raised by this theme raged until the very last 
moment of the seminar with no space for conclusions to be drawn. There were points, 
however, where a broad consensus appeared to be reached during the course of 
discussion and certainly there were a number of themes that recurred. This section on 
conclusions is therefore the author’s effort to draw these aspects together and apologies 
are made if there is any mistaken emphasis. 

It was a point of consensus that sentencing for drug offences lies within the remit of 
proportionality as defined by international human rights law that: States, when seeking to 
meet legitimate policy and legislative aims, should adopt the least intrusive measure 
available which is capable of and necessary to meeting those aims. There was however, 
concern that the concept of proportionality has been misappropriated by sentencing 
frameworks in general and drug policies in particular in order to enhance punishments. It 
was said that were proportionality properly applied to the sentencing of drug offences, we 
should not see such lengthy custodial terms, particularly for drug ‘mules’. To address this 
damaging disconnect, some participants called for greater use of strategic litigation before 
the regional and international human rights organs which have, until now, failed to look 
closely at the issue of sentencing for drug offences other than in death penalty cases.  

It was also said, at many junctures, that challenge on the basis of type and length of 
sentence and the weightings of the various constituent parts of an offence as to 
seriousness, would not be enough to ensure a proportionate response to the drugs issue. It 
was said that drug control itself should be brought into such discussions and the issue of 
decriminalisation and regulation put squarely on the table; until such was done, efforts like 
that of the SC, would merely be papering over the cracks of a disproportionate system. 

It was likewise a recurrent theme that unless discriminatory law-enforcement practices are 
addressed, sentencing frameworks will have the potential to compound negative impacts on 
equality. For example, where recidivism is an aggravating factor, sentences are often up-
tariffed for groups of individuals, such as those from lower socio-economic backgrounds 
and minorities, on whom the focus of the police have fixated. The need for a systemic 
approach including total law-enforcement controls and awareness-raising and educational 
programmes was emphasised more widely still.  Without such, it was said that sentencing 
frameworks such as that in the UK merely scapegoat the unfortunate few who happen to be 
detected with excessively severe sentences because this is the only way that policy-makers 
feel they can retain public confidence whereas in fact, the evidence shows that only 
certainty of detection has deterrent effect.  

As a stop-gap, however, the SC consultation was commended highly: first, for its 
consultative nature as an example of democracy in action exemplified perhaps best by the 
willingness to meet and engage squarely with criticisms of its processes and proposals in 
the course of this expert seminar; second for the quality and precision of the work 
undertaken; third for its efforts to raise public awareness and secure public buy-in; and 
fourth, and perhaps most of all, for its efforts to improve data collection in the field and 
particularly its intention to monitor, evaluate, and keep under review whatever sentencing 
guidelines are put in place. 

On the other hand, there was broad concern that fundamental issues of principle – such as 
the effectiveness of deterrent sentencing and the comparative harmfulness of types of 
offending – were not addressed. Moreover, the SC was roundly criticised for its failure to 
put the current average severity of sentencing in the UK at issue. It was suggested the SC 



 

had lost sight of the variety of its legislative mandate, favouring consistency over other 
equally important aims like justice and cost and effectiveness but that, in any event, unless 
such questions were addressed a proportionate framework could not hope to be achieved 
through this exercise.   

As regards the detail of the consultation, there appeared to be broad support for the 
technique of cross-referencing role against quantity to gauge seriousness although it was 
said that as regards the former, roles can often be blurred, and as regards the latter, 
quantity will not always directly relate to harm and in any event, the quantities set were in 
general too low. It also appeared to be a matter of agreement that it was important to 
distinguish between micro and macro traffickers and that social-suppliers and user-dealers 
should be dealt with as at the very lowest-range of seriousness, as should drug ‘mules’ 
whose treatment was agreed by all to exemplify a disproportionate approach. It was also 
argued in strong terms that street-dealers should not be categorised as having a leading 
role but that there should be a distinction made between such individuals and those with 
higher profiles within organised crime. Other parameters of seriousness were discussed 
throughout the course of the day and are referred to in the body of the report.  

Whether sentencing guidelines are the appropriate tool to bring about more proportionate 
sentencing was a question at the heart of the day. It was commonly agreed that sentencing 
should be individualised and particular note taken of the different gendered and cultural 
impacts that result from sentencing disposals. However it was also recognised that 
inconsistency, discrimination, and up-tariffing can result from judicial discretion.  It was 
concluded that the trick perhaps is to impose guidelines with sufficient specificity to be 
directional and so address inconsistencies and restrain prejudice, but which also allow 
scope for judicial discretion to take into account the reality of the human situation before 
them. Within such structures, certain practical safeguards were suggested in particular: a 
presumption of subordinate role and low-purity; a requirement for the judiciary to give 
reasons when sentencing; a focus on mitigating factors, not aggravating factors; and, an 
avoidance of minimum sentences in favour of maximum caps. 

Reflecting on the unique gathering of experts from so many jurisdictions, there was hope 
that the opportunity presented by the UK SC mechanism for open and assiduous 
consultation on sentencing for drug offences was something that could be replicated 
elsewhere. However, there was also, in the end, broad concern that such opportunities 
should not be lost through failures to maximise interaction with policy, as here. It was 
indeed said many times that with proportionality essential to the rule of law the judiciary 
(and, where relevant, other mechanisms such as the SC) should not shy away from their 
duty to place a check and balance on the irrationality that so commonly grips drug policy 
and which undermines our democracies.   
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