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Foreword

Manica Vargas, Observatory on Debt in Globalisation (ODG),
Diana Aguiar and Brid Brennan, Transnational Institute (TNI)

The asymmetry that characterises relations between transnational corporations, states
and peoples is an undeniable trait of the capitalist globalisation process. This asymmetry
is directly reflected in the contrast between the binding norms that protect investors’
interests and soft law that reduces transnational corporations’ obligation to respect hu-
man rights to mere voluntary measures. This contrast is at the basis of an authentic
“Architecture of Impunity”.' On one hand, with the complicity of states that are interested
in guaranteeing that they are “attracting investment”, transnational corporations have
been covering themselves with a solid armour made up of free trade and investment pro-
tection agreements and their respective sanctioning mechanisms. These mechanisms
are established according to a logic in which arbitration strives to substitute justice by
force. Institutions such as the International Centre for Settlement of Investment Disputes
(ICSID) constitute clear examples of the privatisation of justice. On the other hand, vi-
olations of human rights and the rights of peoples and nature have become inherent
to transnational corporations’ operations and can only be equated with their growing
economic and political power. Furthermore, corporate violations have become system-
atic and corporations are certain of the impunity of their operations, which is becoming
evident in an increasing number of areas of our lives, as corporations advance in the
dispossession and appropriation of the commons.? To confront all of this, popular resist-
ance has become increasingly globalised and coordinated by linking up counterpowers
opposing the most powerful corporations on the planet.

Built on the work of the Bi-regional Europe — Latin America and the Caribbean ‘Enlazando
Alternativas’ Network,® the Global Campaign to Dismantle Corporate Power and Stop
Impunity* is evidence of how this resistance process has matured and expanded. More
than 190 social movements and organizations in Africa, Europe, Asia and the Americas
participate in the Campaign. Since its launch in 2012, it has advanced and facilitated
spaces of dialogue, exchanges of experiences and mobilisations, as well as spaces where
representatives of affected communities and other civil society actors denouncing corpo-
rate impunity come together to design common strategies. To oppose the “architecture
of impunity” mentioned earlier and the capture of public goods by transnational corpora-
tions, the Global Campaign is currently paving the way towards an International Peoples
Treaty as a political instrument for the establishment of the basis of an alternative vision
on law and justice from the peoples.



Experiences in building counterpower and struggles for justice in which affected com-
munities and popular resistance movements are the protagonists have been highlighted
throughout the Permanent Peoples Tribunal (PPT) process. In fact, it is worth noting that
nearly all of the articles in this publication® are related to cases presented at one of the
Permanent Peoples Tribunal sessions organised by Enlazando Alternatives —including
the ones in Vienna (2006),° Lima (2008)” and Madrid (2010)% - or by the Global Campaign.’
Among the thirteen cases presented at the "PPT Hearing on Corporate Human Rights
Violations and Peoples Access to Justice” (Geneva, June 2014) were those on Shell in
Nigeria, Chevron in Ecuador, Pacific Rim in El Salvador and Glencore in Peru, which
have been updated and are analysed here. Similarly, the conflicts generated by Suez in
Argentina and Bolivia were brought to the PPT session in Vienna. The situation surround-
ing the dams on the Madera River were denounced at the Lima and Madrid sessions, and
the Iberdrola case was presented at the PPT hearing in Madrid.'® The presentation of all
these cases to the PPT allowed the corporate violations happening all over the planet to
be denounced and, at the same time, exposed how the victims' lack of access to justice
is a structural problem. In other words, it was shown how corporate power had captured
justice systems at different levels — national, regional and international —in its favour.

The PPT Hearing in Geneva inaugurated the Week of Mobilization to “Stop Corporate
Crimes and Impunity!”,"" which culminated in a historical victory in international law:
the United Nations Human Rights Council's Resolution A/HRC/26/L.22/Rev.1'% The res-
olution opens the way to establishing binding norms on transnational corporations. This
publication coincides with the first meeting of the “Open-ended intergovernmental work-
ing group on an international legally binding instrument on transnational corporations
and other business enterprises with respect to human rights” in July 2015.
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“Environmental Human Rights Violations by Shell in Nigeria's Niger Delta”
— written by Godwin Uyi Ojo of Environmental Rights Action/Friends of the Earth Nigeria
— examines and brings up-to-date information on the dramatic case of oil exploration
in the Niger Delta. Shell alone has exploited half of Nigeria’s oil and earned billions in
profits, while the high number of oil spills and gas flaring have caused unprecedented
environmental damage. Even though the environmental disaster generated by the oil in-
dustry in this country has been recognised by international institutions, such as the United
Nations Environment Programme, the corporation continues to ignore the Nigerian justice
system. Persistent local resistance and protests against Shell - which are also linked to
the communities’ loss of access to their ancestral territories, most fertile land and fish-
ing resources - have been systematically met with repression, criminalisation and the
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assassination of their leaders. This case is particularly important, as we commemorate
this year the twentieth anniversary of the execution of Kenule “Ken” Beeson Saro-Wiwa,
historical leader of Nigerian communities’ resistance to Shell, and eight other comrades.
Corporate impunity has been made possible in this case due to the remarkable influence
the corporation has gained over the years by penetrating the highest echelons of political
power. Even so, proposals and alternatives have been emerging from Nigerian social and
environmentalist organisations and the affected communities themselves, who have not
wavered in their efforts to obtain environmental and social justice in this country. Their
participation in the preparation of a post-oil era in Nigeria'® and in the elaboration of the
“Terra Viva” manifesto' for a sustainable planet are also worth highlighting.
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Secondly, “The Historic Struggle for Justice of the Coalition of the Communities
Affected by Chevron in the Ecuadorian Amazon” - written by Pablo Fajardo Mendoza
of the Union of Peoples Affected by Chevron-Texaco in Ecuador (UDAPT) - refers to the so-
cio-environmental impacts generated by another oil giant, Chevron, on over 400,000 hec-
tares of land in the Ecuadorian Amazon. It explains how each stage of oil production con-
tributed to the destruction of one of the most biodiverse areas on the planet over the years.
To save money, the corporation took shortcuts to avoid disposing of its toxic waste properly.
The consequences of this for the environment and the local population were tragic, to the
point where it led to the disappearance of an entire indigenous group. Here, the transnation-
al corporation’s ongoing efforts to avoid being brought to justice, first in the United States
and later in Ecuador, are of particular importance. This case shows what transnational
corporations are capable of doing in order to avoid being held accountable: the mechanisms
used range from corrupting public authorities in the country of investment (Ecuador) and
corporate diplomacy in the form of considerable support from the home country govern-
ment (in this case, the United States) to bilateral investment protection treaties and their
corresponding arbitration system. However, it also clearly illustrates the tenacity of the
affected communities’ members who pursued their quest for justice and compensation for
over 20 years. In fact, this ironclad will led them to denounce in 2014 Chevron’s CEO, John
Watson, at the International Criminal Court for crimes against humanity.

Mining is another one of the sectors examined in this publication. “The Pacific Rim
- OceanaGold Case against El Salvador: impunity and violations of human
rights, democracy and national sovereignty” - written by Manuel Pérez Rocha of
the Institute for Policy Studies (IPS) - highlights the local population’s resistance and ef-
forts to prevent and stop the transnational corporation from causing socio-environmental
damage. Even without having obtained the concession, the corporation already generated
grave environmental impacts in the exploration phase and its presence coincided with the
repression (and even torture and assassination) of environmentalists and human rights
defenders. Paradoxically, once again, the arbitration system was activated as a resource
for corporations in the private sphere whose decisions take precedence over national laws
and directly challenge states’ authority to exercise its sovereignty over natural resources.
It is yet another open conflict, which has been met by a powerful popular response from
the Salvadoran social movement against metal mining.
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Next, “Glencore and Mining in Peru: avoiding responsibility” - written by Ménica
Vargas Collazos of the Observatory on Debt in Globalisation (0DG) — updates information
on the Glencore case, which had already been analysed in Impunity Inc. Reflections on the
“super-rights” and “super-powers” of corporate capital. This time, the article concentrates
specifically on ongoing conflicts with the corporation in Peru. The article highlights the se-
riousness of the socio-environmental conflicts generated by Glencore and Xstrata, which
have now merged into one company, and another troubling strategy developed by transna-
tional corporations, which consists of establishing very close relations (some formalized
in contracts) with the local police. Observations are also made on the bilateral investment
protection treaties that shield Glencore’s operations in Peru. Finally, it is shown that there
is growing coordination between the communities affected by the transnational corporation
in different parts of the world - a trait that is particular to resistance to this company.

Athird sector assessed in this publication is that of “Watergy” — a field where multiservice
corporations active in the water and wastewater services and energy industries come
together. “Iberdrola is Not Green: the hypocrisy of a transnational energy cor-
poration that painted itself green” - written by Martin Mantxo of Ekologistak Martxan
—examines the case of Iberdrola, one of the largest energy corporations in the world, and
its expansion in Latin America. Although it attempts to portray itself as the champion of
renewable energy, it still obtains a large part of its profits from fossil fuels and projects
that generate major socio-environmental conflicts, such as wind farms in Mexico and
Greece and nuclear energy facilities in the Spanish state.
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“Suez, Suez Environnement and GDF Suez” - written by Richard Girard and Erin
Callary of the Polaris Institute - shows the different options transnational corporations
have to make use of the pillars of the architecture of impunity. The example of Suez and
its role in the privatisation of water in the Global South bring light to how, in a sector that
is so strategic for social reproduction, the objective of maximising profit is contradictory
to environmental concerns, the defence of public health and poverty reduction. This case
illustrates once again how the international arbitration system disassociates itself from
the obligation to respect human rights and guarantees transnational corporations’ “right
to profit”, while it fails to take into account the dire consequences of the lack of access to
resources such as water for human beings. Here, each case offers examples of the irre-
sponsibility of transnational corporations’ operations, which is sustained by their capacity
to influence elected officials and corruption.
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Diving further into the complexity of the coexistence and coordination between the differ-

ent interests of transnational corporations from the construction, energy, mining and ag-
ribusiness sectors, among others, “Requiem for a Dream of Progress: the political
economy of megadams in the Brazilian Amazon” - written by Diana Aguiar of the
Transnational Institute (TNI) and Marcela Vecchione of the Belem Letter Group — presents
an analysis on megadams in the Amazon region. The authors go beyond simply looking at
the generation of electricity and concentrate on megadams’ role in the historical process
of accumulation by dispossession of local communities. So-called “development” is de-
mystified and greater emphasis is placed on the corporate grabbing of the commons. The
state’s role in the political economy of megadams is highlighted, namely its participation
in financing, the establishment of legal certainty for investments, the adaptation of legal
frameworks, the legitimisation of the projects and finally, the repression of sectors that
are critical of megadams. The article adds a reflection on the incommensurability and ir-
reversibility of the socio-environmental damages generated by this type of infrastructure,
which are key aspects to consider when contemplating binding mechanisms that sanction
the operations of transnational corporations.
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Finally, “A Tree for a Fish: the (il)logic behind selling biodiversity” - written
by Joanna Cabello and Tamra Gilbertson, members of Carbon Trade Watch — explores a
new niche for the market — and impunity of — transnational corporations. More specifi-

cally, it deals with mechanisms that accompany and ensure the continuity of real estate
construction, highways, open pit mines and other projects that destroy biodiversity. The
article examines different examples of a still new and relatively unknown phenomenon.

We recommend that readers consult the “Thematic Map of the Permanent Peoples
Tribunal Hearing on the Corporate Human Rights Violations and Peoples Access to
Justice”."®

“Peoples Sovereignty vs. Impunity Inc.: Counterpower and Struggles for Justice” pro-
vides proof that can serve as tools of action for the struggles of activists from differ-
ent continents for access to justice against the systematic violation of human rights
and other crimes committed by transnational corporations. As the unforgettable Mario
Benedetti said about the future, “slowly but surely...”. This future is palpable in every
article of this publication. While there is still a long way to go, the immense wall of cor-
porate impunity is beginning to crack and the increasing interlinked popular resistance
struggles are there, patiently carving out bigger holes. In the face of growing corporate
grabbing of the territories, natural resources and commons in general, the process of
building popular counterpower advances full steam. Persistent, dynamical and creative
all at the same time, this counterpower is not only the protagonist in spaces such as the
Permanent Peoples Tribunal, but also the laboratory for real and practical alternatives
that are already being implemented. “Slowly but surely”.



We would like to express our thanks to all of the authors who participated in the pub-
lication - Erin Callary, Godwin Uyi Ojo, Joanna Cabello, Martin Mantxo, Manuel Pérez-
Rocha, Marcela Vecchione, Pablo Fajardo, Richard Girard and Tamra Gilbertson - for
their enormous contribution and the tremendous patience they have shown. It is also
important to recognise the invaluable work done by specialists on the issues who revised
the texts: Juan Hernandez Zubizarreta, Jutta Kill, Maria Elena Saludas, Nick Buxton,
Pablo Bertinat, Satoko Kishimoto and Stephan Suhner. Furthermore, this publication
would not have been possible if it were not for the meticulous translation and editing
work of Beatriz Martinez and Karen Lang, as well as the contributions of Jorge San
Vicente, translation by Laura Sanchez and lay out by Ricardo Santos.

We dedicate “Peoples Sovereignty vs. Impunity Inc.: Counterpower and Struggles for
Justice” to the communities, the collectives and the organisations in resistance in the
Global South who, on a daily basis, are building the foundation for counterpower with
courage and dignity. It is also dedicated to the members of the Permanent Peoples
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Environmental Human
Rights Violations by Shell
in Nigeria's Niger Delta

Godwin Uyi Ojo, Environmental Rights Action/Friends of the Earth Nigeria*

Environmental human rights violations are rife in the Niger Delta. Royal Dutch Shell?
started business in Nigeria in 1937 as Shell D’Arcy and was granted an exploration li-
censein 1938.1n 1956, Shell Nigeria discovered the first commercial oil field at Oloibiri
in the Niger Delta and oil production in commercial quantities began. Since then, the
Delta communities have known no rest. Oil exports soon started in 1958.° For more than
five decades, oil has been Nigeria's leading export product, with Shell being responsible
at times for up to one-half of the country’s oil production.”

There has been massive environmental degradation from frequent oil spills and gas
flaring, which have resulted in declining fish stocks, poor crop yields and impoverish-
ment. Community protests since the late 1980s have been met with oppression and
repressed by Nigeria's armed forces backed by Shell.* Those guilty of human rights
violations and of failing to adhere to environmental standards continue to act with im-
punity, making it imperative to set global standards and enforcement mechanisms to
control transnational corporations. Some of the many instances of environmental and
social dislocations leading to human rights violations are presented below.

Gas flaring

Routine gas flaring has been prohibited in Nigeria since 1984, the year when a law on
gas re-injection® came into effect. Since then, oil companies can flare only with a special
permit from the ministry responsible.” However, the requirements to obtain this special
permit are unknown. Shell’s flaring permit has not been made public, making it impos-
sible for local people to determine the grounds on which it was granted.® Moreover, the
fine for flaring gas is too low to act as a deterrent for oil companies.’

* Revised by Richard Girard, Executive Director of the Polaris Institute.
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Therefore, even though it is forbidden under Nigerian law, gas flaring has continued una-
bated.'® As of 2010, Shell was still keeping almost 100 gas flares burning day and night.”
Together, the gas flares produce as much CO, as three million cars driven on roads in
Europe.” But this gas could be used for other purposes, such as electricity generation.
The once fertile wetlands of the Niger Delta have been transformed by the oil leaks into
the world's largest oil disaster. Even during the colonial era, the British government was
aware of the undesirability of the situation, but took no action.™

Several studies point to the devastating effects of gas flaring on people and the environ-
ment. According to the report “Doubt Still Over Gas Flaring” (2011),'* gas flaring has had
known effects on the Ogoni people and their environment. For example, noise pollution,
itching and skin rashes, discomfort generated by the light from constant flaring, and the
black dust and soot that settles in people’'s homes and on food and clothes undermine their
quality of life and their right to live in a healthy environment in which to fulfil their potential.’

Regarding health, studies have found a link between gas flaring and acid rain. Acid rain
acidifies lakes and streams, damages crops and vegetation, leads to the corrosion of roofs
and is a known carcinogen. Acid rain affects human health by causing miscarriages and
congenital malformations, increasing the incidence of respiratory illnesses and cancer,
amongst other ailments. Its sulphur leads to low farm yields, which affect the livelihood of
the people. In the Niger Delta, community folks claim that some yams harvested and fish
caught have lost part of their taste and smell because of oil spill contamination.’®'”

Shell has promised to extinguish the flares as a result of pressure from the Nigerian
people, government and environmental organisations.' Yet, Shell has not yet kept these
promises. Instead, it exerts its political and economic influence on the national govern-
ment to get it to acquiesce in shifting the goal posts. For instance, in 1996, Shell promised
it would stop flaring in 1998.1n 2000, the Nigerian Minister of Environment stated that an
agreement had been reached with the oil sector to end flaring in 2004." In 2002, Shell
stated that the flames would be extinguished in 2008. But in 2003, Shell repudiated its
commitment to end flaring by 2008. Other agreed deadlines were 2009, 2010, and 2013.
This strongly suggests that the company is out to buy time, rather than to end gas flaring.?°

Affected communities’ attempts to access
justice in cases involving gas flaring

In reality, and according to a 2011 Environmental Assessment of Ogoniland by the United
Nations Environmental Program (UNEP), Shell is following neither its own internal reg-
ulations, nor Nigeria's regulations.?’ In response to this lack of compliance, a campaign
to end gas flaring, led by Environmental Rights Action/Friends of the Earth (ERA/FoE),



A Shell gas flare in
Iwhrekan, Nigeria/FoEl

has been internationalized. One of the campaign’s high points has been a national court
case filed by a coalition of international and local NGOs and the Iwherekan community in
Delta State.?? Given the government’s inability to completely halt gas flaring in the coun-
try because of its complicity and weak regulations, the coalition sued Shell Petroleum
Development Company of Nigeria Limited (SPDC) for its continued flaring of gas. On
14 November 2005, the Federal High Court ordered a stop to gas flaring, declaring it a
“violation of the fundamental human rights to life and dignity... which inevitably includes
the right to [a] clean, poison-free, pollution-free healthy environment”.?*

Shell has displayed a total disregard for the Nigerian justice system. No detailed and
clear phase-out scheme has ever been submitted to the Nigerian government. In spite
of the long-standing laws against gas flaring in Nigeria, and because of changes to the
deadlines for ending the practice, the activity continues, with the serious health conse-
quences it has for people living nearby; hence the need for a higher order to restrain
Shell and compel it to end gas flaring. Since it is the federal government agencies that
have oversight functions on oil and gas, the Nigeria National Petroleum Corporation
(NNPC) is compromised in its role as both a marketing firm and a regulatory agency.
This partly explains why it is unable to enforce standards.



Wikileaks: Close ties between
the Nigerian government and Shell

Why has there been such as systematic failure to effectively implement the numerous
court rulings ordering Shell to clean up its damage? With 2015 being an election year in
the country, one would think that oil pollution would be a defining factor in the electoral
campaign. However, it had little impact in the race and both leading candidates hardly
addressed the issue. If things remain as they have been for the past five years, the pos-
sibility of a real clean up happening is highly unlikely.

A US cable leaked by Wikileaks in 2010 goes some way to explaining the failure. The
cable detailed a conversation between Shell's top executive in Nigeria, Ms. Ann Pickard,
and the US ambassador in the country and revealed the company’s strong influence in
Nigeria's political spheres. Shell's meddling in Nigeria's internal affairs had already been
publicised for years: accusations include claims of the corporation’s involvement in espi-
onage,? the funding of a “peace camp” for Nigerian rebels?® and even the assassination
of Ken Saro Wiwa. With regards to the latter, Shell paid a settlement of $15.5 million,
however it denied liability for the death and claimed the payment was part of a “process
of reconciliation"?,

But the Wikileaks cables went even further and showed that, in Pickard's words, Shell
had “seconded people to all the relevant ministries” and “had access to everything that
was being done in those ministries”.?” The conversation focused on the status of the
proposed Petroleum Industry Bill (PIB), which gave them room to discuss several other
matters related to the oil industry in Nigeria as well. Among these issues were the re-
quirement to end gas flaring by 2010 (which Pickard said would not be possible due to
“lack of investment and security”), China's interest in bidding on oil blocks in the country,
and the government's recent offer to grant amnesty to separatist militants in the Niger
Delta - an issue that goes beyond the oil industry.? In the final comments in the cable, it
was recognised that Shell would be "much more vulnerable” than other international oil
companies (I0Cs) in relation to certain terms of the proposed PIB.%

A spokesman of the Nigerian National Petroleum Corporation assured that the claims of
Shell's involvement in government decisions were “absolutely untrue”, while the com-
pany declined to comment on the allegations.®® After years of disputes between federal
lawmakers and oil corporations, the PIB has not yet been passed and will likely take even
longer due to the recent elections.®” Under the in-coming government of president-elect
General Buhari, it is doubtful that pollution of the Niger Delta will be a priority, hence the
need for a global legally binding mechanism that controls the wrongdoings of transna-
tional corporations.

Jorge San Vicente, Transnational Institute (TNI)

17



Qil Spills

More than 60% of people in the region depend on the natural environment of the Niger
Delta for their livelihood.®? Shell's environmentally destructive practices have severely
affected the people of these communities, as oil spills have destroyed farmland and
fishponds and polluted sources of drinking water.*®

Between 2004 and 2007, oil spills from Shell destroyed fishponds and farmland in the
Bodo and Goi communities. In 2004, for instance, a major oil spill from the Trans-Niger
Pipeline, which runs through Ogoniland to the Bonny Export Terminal, destroyed the fish-
ponds and farmland of Chief Barizaa Dooh, one of the plaintiffs in the case filed against
Shell.** The spills and fires have rendered the area completely uninhabitable. Although
the former residents of Goi now live scattered among neighbouring communities in the
area, which are less damaged, they still meet in their town hall by the waterside as often
as possible to stay united and rekindle the hope of living together in the near future.

In 2005, the Oruma community in Bayelsa State suffered from an oil spill from Shell's
facility, which destroyed their fishponds, farms and trees, and therefore, their sources
of livelihood®. In the 2007 Ikot Ada Udo oil spill case, the community suffered from the
contamination of their farmland, ponds and community land.*

Affected communities’ attempts to
obtain justice in cases involving oil spills

In 2008, ERA/FoEN and its Netherlands-based sister organization Milieudefensie took
Shell to court in The Hague to seek environmental clean-up and compensation for the
affected peoples’ loss of livelihood, which included the destruction of the farmland and
fishponds of Goi, Oruma and Ikot Ada Udo communities. Shell blamed sabotage by mili-
tants for most of the spills.*”

The Dutch court ruled in 2013 that Shell and its Nigerian subsidiary SPDC were not
responsible for the spills that occurred in the Oruma, Goi and Ikot Ada Udo villages be-
tween 2004 and 2007. SPDC was, however, held liable for not doing enough to prevent
the sabotage that resulted in the oil spill. The court ruled that in the case of the oil spill at
the Ikot Ada Udo village, SPDC could have prevented the sabotage by plugging the well at
an earlier stage.®® Victims are highly suspicious of Shell's claim of sabotage, which was
validated by the court, especially since the oil was leaked from corroded pipelines that
are more than 35 years old.*” Environmental field monitoring visits within this period by
ERA/FoEN showed that Shell fails to conduct pipeline integrity tests and to replace them,
choosing instead to criminalise the people to avoid liability.



Oil spill at Goi, Nigeria/ Friends

of the Earth International

Oil installation in Ikot,
Nigeria/ Friends of the
Earth International




Court case in the Netherlands/

Milieudefensie/Pierre Crom

Since October 2014, the case is being appealed® on the grounds of the non-disclosure
of information related to Shell's operations, namely the integrity of its pipelines in the
area. This information is needed to strengthen the communities’ case and to compel
Shell to pay compensation, but the corporation continues to escape justice because of
technicalities, rather than the substance of the case. The rights of the fisherfolk have
been violated, as the entire Goi community has had to vacate its ancestral home due to
the acid lake that Shell left behind in the community’s river and floodplains.

Furthermore, two oil spills in 2008 and 2009 devastated the lives of Ogoni farmers
from the Bodo community. Initial estimates from Shell accounted for 4,000 barrels of
oil spilled, while oil experts estimated the amount to be up to 60 times as much. Some
11,500 members of the affected Bodo community in Ogoni filed a lawsuit against Shell
in the United Kingdom that has recently ended with an out-of-court settlement in which
Shell will pay £55 million in compensation.*' This court case and the previous one in the
Netherlands reinforce each other, and expose how environmental justice court cases
now flow across international jurisdiction boundaries. The implication of this is that it
marks a watershed in environmental justice, as a flood of court cases will now follow in
the pursuit of environmental justice.

Several court cases filed by the communities of the Niger Delta are now before na-
tional and international courts to seek redress over oil spills and pollution. They argue
Shell has deliberately fostered a regime of environmental racism by failing to deploy
in Nigeria the operation standards they use in Europe. They also place the onus of pro-
tecting the facilities on the owners and note that the government has not taken action
because Shell has infiltrated its administration.



The Shell Bonga Spill

The Shell Bonga oil spill occurred at a Shell facility on 20 December 2011, during
which at least 40,000 barrels of crude oil spilled into the Atlantic Ocean, affecting
the fisherfolk who depend on the ocean waters as a source of livelihood.*?

The communities alleged that harmful chemical dispersants — such as Slickgone
NS, Corexit 9500 and 9527 and Biosolve, among others, which Shell Nigeria
Exploration and Production Company Limited used to breakdown and disperse
the spilled crude oil — spread to the fishing areas. There, they became the caus-

es of the diseases that were later prevalent in the communities.** According to

the communities, common ailments affecting them included mental disorders;
hypertension; eye irritations; nose, throat and skin lesions; vomiting and rectal
bleeding; liver and kidney damage; short-term memory loss and confusion; res-
piratory problems; miscarriages; and blood in urine.*

Following the Bonga oil spill, the National Qil Spill Detection and Response
Agency (NOSDRA) imposed a $5 billion fine on the Shell Petroleum Development
Company.®® The Nigerian Maritime Administration and Safety Agency (NIMASA)
Director General, Patrick Akpobolokemi had said earlier at a public hearing or-
ganized by the House of Representatives Committee on Environment that the
maritime agency calculated that a total of $6.5 billion should be paid to the com-
munities affected by the spill as compensation for damages.“® In spite of these
attempts to regulate Shell and make it accountable, the company refused to pay,*’
treating the government and its agencies with disdain.

The Ogoni Movement of Resistance

The Ogoni are a close-knit minority tribe of farmers and fisherfolk in Rivers State in
Southern Nigeria. Their territory, Ogoniland, was once considered the breadbasket of
the state.“® As environmental degradation became more and more widespread, in 1990,
the Ogoni, through their representative organisation, the Movement for the Survival of
the Ogoni People (MOSOP), embarked on a peaceful campaign to stop Shell's devasta-
tion of their natural environment. The Ogoni gained international attention following a
massive public protest involving approximately 400,000 persons against Shell Oil, led
by the MOSOP in 1993. Protestors demanded that oil companies and the government
clean up the environment and pay adequate compensation and royalties to the oil-pro-
ducing regions.*
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Human rights day/ Friends of the & f "“

Cases of environmental degradation, community protests and state murder of activists
with Shell's complicity are well known.*® In fact, in 1993, the MOSOP declared Shell
persona non grata and expelled it from the Ogoni oilfields.’' Gross human rights viola-
tions followed as hundreds of Ogonis were hunted down and killed — about 2,000 - by
a joint military operation, while hundreds more fled the country®? and went into exile in
the United States, the United Kingdom, South Africa, Ghana, and the Republic of Benin.
On 10 November 1995, environmentalist and author Ken Saro-Wiwa and eight others
were put to death on orders from the Nigerian military regime, in collusion with the
transnational oil corporation, after a military tribunal had convicted them on trumped
up charges of murder at a trial that drew international condemnation.

In January 1997, over 80,000 Ogonis celebrated Ogoni Day in an environment of height-
ened repression. Four people were wounded by gun shot and 20 people were arrested,
tortured and detained.** In response to this situation, MOSOP stated, “in recent months
since the anniversary of the judicial murder of the late Ogoni leader, Ken Saro-Wiwa,
and eight others, a frightening wave of state terrorism has been unleashed on the area
with the deployment of over 2,000 armed soldiers. ... Ogoni stands in the threshold of
complete extinction”.*® The World Council of Churches also issued a report at the time
of the incident confirming the dire situation in the delta: “A quiet state of siege prevails
even today in Ogoniland. Intimidation, rape, arrests, torture, shooting and looting by the
soldiers continue to occur”.®

Local communities claim that Shell supported the repression of Ogoni activists by arm-
ing and financing soldiers who occupied Ogoniland between 1993 and 2000.°” The wave
of insecurity and militarisation of Ogoni and throughout the Niger Delta continues, al-
though to a lesser degree, as well as during the protests.
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Building a Post Petroleum Nigeria
(Leave new oil in the soil)

The devastating environmental and humanitarian impact of the oil industry in Nigeria
has pushed scholars and activists to search for alternative ways to halt this degra-
dation and redirect the benefits towards the Nigerian people. This is the objective of
the proposal submitted by Environmental Rights Action (ERA)/Friends of the Earth
Nigeria to the Nigerian government in 2009.5% The proposal highlights several reports
that claim that about half of Nigeria's crude oil production is being stolen and sold
on an international illegal market, generally with the compliance of the same secu-
rity agencies that are meant to protect the reserves. This results in the loss of up to
US$1.6 billion every year.

In 2015, Nigeria plans to raise its oil production to five million barrels per day. If
government efforts were directed towards securing Nigeria's current production ca-
pacity, instead of opening new oil fields, production would already reach four mil-
lion barrels per day. ERA/FoE Nigeria proposes that revenue from the remaining one
million barrels per day be paid to the 140 million Nigerians living in the country. The
proposal estimates that this “crude oil solidarity fund” would provide approximately
$156 per year per inhabitant.

According to the proposal, stopping the development of new oil fields would not only
help preserve the environment, but also retain more of the huge revenues of a bil-
lion-dollar industry for Nigerian citizens. Even though there are similar actions around
the world defending the idea of “leaving oil in the soil"®, the ERA/FOE Nigeria proposal
has not received any official response.®

Jorge San Vicente - TNI

UNEP Report on Ogoniland

The report on the pollution of Ogoniland prepared by the United Nations Environment
Program (UNEP), released on 4 August 2011," unequivocally shows that the MOSOP, un-
der the leadership of Ken Saro-Wiwa, was not crying wolf when it maintained that grave
injustice and human rights violations had indeed been inflicted on the Ogoni people. The
UNEP assessment presented to the Nigerian President Goodluck Jonathan confirmed
hydrocarbon pollution in the surface water of the creeks of Ogoniland up to 8 cm and
in groundwater that supplies drinking wells at 41 sites, including a serious case found
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at Nisisioken Ogale in Eleme, Rivers State. Soils were found to have been polluted with
hydrocarbons up to a depth of five metres in 49 observed sites, while benzene, a known
carcinogen, was found in drinking water at a level 900 times higher than acceptable
levels defined by the World Health Organization (WHO). The report also documented that
fisheries have been destroyed and the wetlands around Ogoniland have been highly
degraded and are facing extinction. Combined, they have led to the irreparable loss of
livelihood and will take at least 30 years to remedy.®?

The fact that Shell and the Nigerian government have failed to implement the UNEP's
recommendations is even more disturbing and illustrates the continued existence of
high-level impunity. The UNEP recommended the creation of an initial clean up and res-
toration fund of $1 billion, the establishment of a medical health complex, the distribution
of relief materials and the erection of warning signposts on acid lakes currently used as
swimming pools by Ogoni children.®® To date, virtually nothing has been done to restore
the environment or heal the wounds of injustice and human rights violations. The govern-
ment has simply failed to exert pressure on Shell to clean up the damage or to contribute
its fair share of the funds for the clean-up.

The struggle for justice of the people
affected by Shellin Nigeria continues

Neither international and local advocacy, nor national regulatory agencies have been
able to compel Shell to change and to respect human rights in the Niger Delta in any of
these cases. None of them have been resolved in the communities’ favour, nor has any
remedy been implemented. Shell refuses to respect the regulatory agencies, the nation-
al government and the laws of the land, making it look as if the regulated has become
the regulator. This level of impunity demonstrates the dire need for an international
mechanism to hold companies to account uniformly, rather than allowing for voluntary
corporate mechanisms that are not legally binding.

Given the continued lack of access to justice for the affected communities, these cas-
es were presented at the Permanent Peoples Tribunal hearing on “Corporate Human
Rights Violations and Peoples Access to Justice” held in Geneva in June 2014. The jury’s
ruling recognized “the systematic violations of human rights and the legitimacy of the
resistances of the affected communities” and called for a binding treaty on transnational
corporations.® This recognition and call for access to justice is a step forward in the Niger
Delta’s affected communities’ continued struggle against Shell's decades-long human
rights violations and environmental degradation in their territories. The time to act is
long overdue.
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The HistoriC Struggle for
Justice of the Coalition
of the Communities
Affected by Chevronin
the Ecuadorian Amazon

Pablo Fajardo Mendoza, Union of Peoples
Affected by Chevron-Texaco in Ecuador (UDAPT)*

In 26 years of oil exploration in the Ecuadorian Amazon, Chevron? polluted over 480,000
hectares of land in one of the most biodiverse areas of the world and destroyed its
inhabitants’ ways of life and livelihoods. In their struggle for justice, 30,000 affected
men and women (from indigenous and peasant communities) engaged in legal battles
against the transnational corporation for over 20 years before obtaining a court decision
in their favourin 2011. The ruling ordered Chevron to pay more than 9.5 billion dollars in
order to finance comprehensive reparation measures for the damage it caused. These
include a program to provide health care for cancer victims, as well as measures to
decontaminate the soil and water, restore the flora and fauna and revive indigenous
culture, in as much as possible. However, Chevron not only refuses to comply with the
court order, but also has set out on a campaign to discredit the affected peoples, the
government and the legal system of Ecuador. To confront this situation, the affected
communities decided to globalise their social struggle. It is our understanding that if
this ends well for the affected people, it will establish a major precedent that all of the
peoples around the world who have suffered and continue to suffer abuses similar to
the ones experienced by the more than 30,000 indigenous peoples and peasants in the
Amazon in Ecuador must take advantage of. We now have the support of an international
solidarity network, which drives us to continue demanding justice in all possible and
viable institutions.

* Revised by Pablo Bertinat, the Observatory of Energy and Sustainable Development.



Chevronin Ecuador: 8 long history of violations and impunity

On b5 March 1964, the military junta governing Ecuador granted a concession for over
one and a half million hectares of land in the Amazon region to the Texaco Gulf con-
sortium.?® Although the concession was later reduced, the area in which Texaco con-
ducted its operations exceeded 480,000 hectares (in the provinces of Orellana and
Sucumbios). The original concession contract, and the successive agreements that
modified it, established that Texaco was the sole company in charge of carrying out
all of the technical planning and work in the field. This arrangement was maintained,
thereby making Texaco the one and only company authorised to operate in the entire
area for the duration of the contract, which ended in June 1990.

Texaco carried out exploration and oil drilling in jungle regions inhabited by various
Ecuadorean indigenous communities. In 1964, when the Texaco oil corporation began
the hydrocarbon exploration phase in the northern Amazon region of Ecuador, the
area was inhabited by the Siekopai, Sionas, Waorani, Cofan and Tetete nations. After
the exploration phase was complete,® which included the use of explosives and the
drilling of numerous rudimentary boreholes, Texaco opened up more than 356 wells.®
The drilling of each one of these wells produced a huge amount of toxic waste known
as “drilling mud”, which is a mixture of various chemical products used to lubricate the
drill bits utilised to perforate the ground.” This mixture is made of several heavy metals
and other toxic or carcinogenic products, such as chromium VI. Due to its known tox-
icity, this waste must be stored in adequate containers and dealt with responsibly. Far
from this, Texaco dug nearly 880 holes in the ground as simple open pits without any
sort of coating to prevent their content from filtrating through their walls or spills. The
corporation deposited raw toxic waste in the holes. It is impossible to determine what
was worse: the leakage of these products into the environment or the flames produced
by the oil company's deliberate burning of them.®

Later, the pits were used to stock formation water and other dangerous residue from
its extractive operations. Using the pits as “pools” instead of installing steel tanks as it
should have allowed the company to make considerable savings, at the expense of the
environment and the local peoples. The oil corporation’s irresponsibility did not, how-
ever, end there. Despite all the legal’ and contractual'™ prohibitions, all of the content
of these “pools” were dumped into the rivers and marshes in the area. To guarantee
this, Texaco installed in each “pool” a rudimentary drainage system called a “goose
neck”, which systematically drained the pool's content into the nearest river. Even
though Texaco was aware of the harmful effects of its activities' and had techniques
and technology that would have prevented — or at least considerably reduced — the
damage caused by releasing these toxic substances into the environment,' it never
implemented this technology while it operated in Ecuador.” Obviously, the Chevron
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oil corporation (previously Texaco) was aware of the damage it was causing and of
the negative impacts it was having on the ecosystem and the peoples’ health, but in
order to increase its profits, it decided not to implement any environmental controls or
measures to reduce the environmental impacts it was generating.™

While the region was once known for its vast biodiversity and the abundant resources
available to its inhabitants, today, these resources have disappeared or have been
altered by the water and soil contamination by hydrocarbons, which threatens the
peoples’ right to food and health. The people who lived off what the jungle used to
provide them by hunting, gathering and fishing suddenly found themselves deprived
of their source of food, which fled frightened by the noise and pollution. The human
right to health may have been seriously affected by the environmental damages gen-
erated by Texaco's operations. There has been an increase in the incidence of cancer
caused by exposure to oil and the toxic chemicals used to exploit it. Numerous studies
demonstrate a relation of cause and effect between exposure to oil and the increase in
cancer. This is consistent with the testimonies of dozens of people whose accounts of
the suffering caused by the pollution corroborated one another. Several peoples who
had been living in the zone since time immemorial have disappeared or been displaced.
The Cofan people were reduced from 5,000 to less than 800 inhabitants, as they were
forced off their land by pressure from all participants in the oil exploitation process.
The Tetete people were completely exterminated.’®

When we examine the laboratory analyses carried out by Chevron's experts in the
area where the company operated, we find a high concentration of total petroleum
hydrocarbons (TPHs) in the ground, which indicates that the presence of hydrocarbons
is generalised. What is more, in videos filmed by Chevron employees between 2004
and 2007, one can see that they found it impossible to find a site that was not con-
taminated.” The analyses also confirm the presence of other carcinogenic elements
such as benzene, toluene, polycyclic aromatic hydrocarbons (PAHs) and heavy metals
and/or anti-corrosion agents, such as chromium IV and mercury. These elements are
recognised as carcinogenic by various governmental and international health agen-
cies, such as the United States Agency for Toxic Substances and Disease Registry, the
International Agency for Research on Cancer, the World Health Organisation, etc. It has
been established then, beyond any doubt, that the presence of these elements in areas
where Texaco operated have their origin in the company’s oil exploitation operations.'”

As for the contamination of surface water, we have the confession of Texaco's legal
representative who admitted in an open letter to the public to having dumped more
than 60.6 billion litres of wastewater into rivers in the Amazon.' All of these toxic sub-
stances are present in the environment even today, and have caused skin illnesses,
vaginal and intestinal infections and other respiratory, reproductive and circulatory
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The peoples affected by Chevron fight for access to justice

The struggle of affected peoples to demand their rights began well before the lawsuit
was filed. They presented complaints both to the oil corporation’s directors and the re-
spective state authorities. In general, these complaints were not addressed.

The lawsuit against Texaco was first filed in New York City, which is where Texaco Inc.'s
global headquarters were located at the time, on 3 November 1993 —only one year after
Texaco had left the country. Approximately 30,000 Ecuadorians — indigenous people and
settlers — directly or indirectly affected by Texaco's operations in their territories sub-
mitted the lawsuit.

After nine years of litigation, in 2002, without having even discussed the pollution,
but debating instead questions of legal jurisdiction, the United States courts accepted
Chevron's argument (which had already merged with Texaco) and finally decided not to
hear the Ecuadorians’ case on the basis of forum non conveniens.?' According to the US
courts, Ecuador was the most appropriate place for the case to be heard. Supposedly the
US judges “guaranteed” the victims' right to trial by imposing on Chevron the obligation
to subject itself to the Ecuadorian justice system and abide by whatever adverse ruling
it may hand down. To free itself from the US jurisdiction, Chevron agreed and committed
to complying with the ruling in Ecuador. The victims quickly realised, however, that this
was no guarantee.

Therefore, pursuing their quest for justice and keeping with the orders of the US court,
the people affected by Chevron's operations returned to Ecuador and filed a complaint
against the corporation on 7 May 2003. The complaint alleged that Chevron caused harm
to the environment by using obsolete and polluting technology and practices that vio-
lated Ecuador’s laws, which specifically require the operator to avoid damages to the
ecosystem and use “modern and efficient” technology. Despite the ruling of the US court,
Chevron contested the jurisdiction of the Ecuadorian judges, arguing that Chevron had
never operated in Ecuador and that it was not the company that succeeded Texaco be-
cause there had not been any merger.?

During the first few years of the trial in Ecuador, the plaintiffs were persecuted by
Ecuador’'s Armed Forces, which held contracts for intelligence and security services with
Chevron.? This relation even made the falsification of a military intelligence report and
the suspension of a legal inspection possible.?* Chevron also elaborated a master plan
called a "playbook”?, which was designed to ensure that experts would only find clean
samples. To guarantee that the plan worked, it also set up companies in the hands of
third persons to create an image of impartiality in the handling of the laboratory samples.
Even so, the results still showed traces of pollution. Chevron thus induced its experts to
compare the pollution found with limits 100 times higher than those accepted in the US.
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This is how scientists hired by Chevron were able to come to the conclusion that there
were no health risks. Fortunately, Ecuadorian judges dismissed the experts’ “conclu-
sions” and assessed the samples’ results for themselves.

Alegal victory for the affected peoples,
but their fight for justice continues

On 14 February 2011, the Court of Sucumbios ruled against Chevron, condemning it
to pay over 9 billion dollars. It also ordered Chevron to pay punitive damages, imposed
as a sanction, for having minimised the extent of the damages and the misconduct of
its lawyers throughout the trial.?® This ruling was ratified again by an appeal court on
3 January 2012 and later submitted for review to the National Court of Ecuador, the
highest instance of the Ecuadorian justice system. On 12 November 2012, the Court
confirmed the legality of the ruling and ratified all of the lower instances’ findings in
relation to environmental damages. It let the order to pay punitive damages stand,
however.?’

After 21 years of complex legal proceedings, the plaintiffs overcame numerous obsta-
cles and finally succeeded in obtaining justice, but they have not received compensa-
tion for the harm caused. Even though Chevron lost before the courts of its choice, the
corporation refuses to acknowledge the ruling against it. Instead of using the substan-
tial economic resources at its disposal to fulfil its obligations, it decided to undertake
an international campaign of slander and attacks against the plaintiffs, their lawyers,
representatives and anyone who collaborates with this cause, and even against the
Ecuadorian state. The victims' lawyers are facing charges of extortion in the United
States? and accusations in the media (and not legal ones) in Ecuador. The goal of this
attack is to intimidate them and deprive the victims of their right to a lawyer. Apparently,
what Chevron is seeking to do is to reverse the roles, giving itself the role of the victim.

In October 2008, Chevron activated an action plan that included: legal actions against
lawyers and scientists who support the plaintiffs, legal actions against the state of
Ecuador, media actions to destroy the image of the lawyers who defend the victims in
court and media actions to destroy the image of the Ecuadorian state, by linking it to
the activities of irregular groups, namely in Colombia.?’

Similarly, Chevron has engaged in a systematic attack against all sources of income of
the affected people in resistance in an attempt to deprive them of the possibility of con-
tinuing the fight.*® Chevron also hired and paid 15 million dollars to a company named
KROLL3' to monitor the activities of anyone who supported the victims or was interested
in the case. Furthermore, Chevron paid over 300,000 dollars to an Ecuadorian judge®,
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disbarred for corruption, in exchange for his testimony against the affected peoples of
Ecuador in US courts.®® Thus, the same US courts that refused to hear the complaint
filed by Chevron's victims in Ecuador and give them access to justice are now pros-
ecuting the victims as if they were criminals trying to extort funds from an innocent
company. To this, one must add attempts to bribe previous governments in Ecuador
and the persistent political and media campaign the corporation has launched against
President Correa’s government, which consists of claims brought before arbitration
tribunals (see box), international lobbying and measures to discredit the country’s
justice system. In light of this, the victims are up against a giant that has been un-
leashed and that not only poisoned the local peoples’ land, but also wants to crush the
victims who dare complain. As for its lobbying activities, Chevron has spent millions of
dollars on a campaign to tarnish Ecuador’s image, discredit its courts, eliminate tariff
preferences, have international sanctions imposed, etc. in an attempt to pressure the
government to halt the legal proceedings its citizens have undertaken.®

Living up to its title as the most opaque corporation in the world,® during the 20 years
of litigation in both the United States and Ecuador, Chevron disposed of all the assets
ithad in Ecuador. At the time when the ruling was to be implemented, the plaintiffs, via
the Court of Sucumbios, asked all the banks in Ecuador to certify whether the corpora-
tion had assets or money in the country. It was found that in 2012, Chevron, via Texaco,
only had one bank account with less than 350 dollars in Ecuador.® It no longer had any
investments or assets. This is why the affected communities are obliged to resort to tri-
bunals abroad, where Chevron's assets are located, to try to have the ruling enforced by
way of the exequatur procedure.’’ This means that for the affected peoples of Ecuador,
there is still a long road of legal battles ahead that Chevron forces them to travel.
In each jurisdiction, they come up against various difficulties ranging from lawyers’
fees tojurisdiction problems related to having the ruling recognised by a foreign court
or even political interference. In Argentina in particular, it has become clear that the
conditions Chevron imposed in order to invest in the unconventional hydrocarbons
reserves called the Vaca Muerta, allowed it to get the executive branch to change its
position and have the legally decreed embargo on Chevron's assets in the country lift-
ed.*® Heeding what the state attorney had determined, the Supreme Court of Argentina
decided that Chevron Argentina was not obliged to assume the obligations of its parent
company Chevron Corp., as the latter had not been subject to legal action in Ecuador.
This is not true, however, as in the legal proceedings in Ecuador, the complaint was
filed against Chevron Corporation. Also, in the trial in Argentina, it was shown that
Chevron Argentina was wholly owned by the Chevron Corporation and that all of the
money invested came from the Chevron Corporation. Even the parent corporation it-
self, Chevron Corporation, recognised and admitted in the United States that it has
full ownership of Chevron Argentina. Moreover, the court order handed down by the
judge in Ecuador was addressed to the parent company and its different subsidiaries.*
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The court decision in Argentina set a terrible precedent for all complaints against cor-
porations that hide their assets by using a system of subsidiaries, as according to the
court’s ruling, plaintiffs would have to file complaints against all the subsidiaries to target
the assets of the parent company. Needless to say, it would be impossible to do so.

Mechanisms for building and
maintaining corporate power

Ever since Chevron was sentenced to pay 9.5 billion dollars to the affected peoples
from Ecuador, the transnational corporation has not wavered in its efforts to avoid
complying with the ruling. One of the first strategies it used was to pressure the US
embassy in Ecuador to try to get the case dismissed. These meetings were docu-
mented in various diplomatic messages revealed by WikiLeaks.

In March 2006,*° the US ambassador in Quito met with Jaime Varela, Chevron's rep-
resentative in Ecuador, to discuss the various legal disputes in which the company
was involved. Among the many issues discussed, Varela informed the US ambas-
sador of Chevron's intention to file a complaint against Ecuador in an international
arbitration tribunal by using the bilateral treaty between the Latin American coun-
try and the United States. However, he also clarified that the corporation would not
go public with the request for arbitration so that the plaintiffs in the Lago Agrio case
would not be able to argue that Chevron was trying to pressure the jury. The leaked
text also affirms that even though in this case, Varela did not explicitly request the
US government to intervene, other representatives in the past had indeed asked
the government to pressure Ecuador so that it would assume responsibility for the
pollution — something that was unlikely, according to the embassy itself, since the
total could amount to billions of dollars.

Another message, this time in 2008,*" confirmed that Chevron had explored with
officials of the government of Ecuador the possibility of implementing a series of
social projects to guarantee local authorities’ support in order to put an end to
one of the ongoing cases. However, again, the embassy recognised that this was
unlikely to work due to the high costs of the environmental damage. Other mes-
sages“?*® from a later dated showed that Chevron and embassy representatives
maintained contact throughout the entire legal proceedings and that the embassy
was informed of the company’s main moves in advance.

Jorge San Vicente, Transnational Institute (TNI)
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Despite all of the obstacles Chevron has created to stop its victims from gaining access
to justice, the plaintiffs hope that their cases will be successful in the courts of Canada,
Brazil and the Second Circuit of New York. Last December in Canada, the Ontario Court
of Appeal ruled in favour of the Ecuadorian plaintiffs. The affected peoples are currently
awaiting a response from the Supreme Court of Canada. Similarly, they are waiting to
receive the response of the Brazilian Supreme Federal Court, to which they presented
the second exequatur action or demand to have the ruling recognised so it could sub-
sequently be executed.

In the meantime, the plaintiffs continue to look for jurisdictions from other latitudes
of the planet where Chevron's assets are located. The affected peoples’ mission is to
pursue the corporation’s assets until it pays the fine stipulated by the court ruling and
the damage done is repaired.

After 21 years of court battles, Chevron continues to act with impunity, while the victims
of its activities in Ecuador continue to wait for justice and compensation. The important
work carried out by the Unién de Afectados por las Operaciones de Texaco en el Ecuador
coalition includes preparing the 30,000 affected men and women to collectively manage
in the near future the compensation that is legally and ethically due to them.

Protest in the streets of Lago
Agrio, July 2007 / UDAPT




Notes

1 An earlier version of this document

was presented as a declaration to the
United Nations Human Rights Council
by the Europe-Third World Centre
(CETIM), which was registered as
document number A/HRC/26/NGO/3.
Laurent Gaberell's contributions were
fundamental during the elaboration of
the said version.

In 1999, the process to merge Chevron
Corporation with Texaco Inc. was
launched and on 9 October 2001, the
merger was finalized. It was at that time
that the new corporation adopted the
name of Chevron-Texaco Corporation.
Later, in 2005, it eliminated “Texaco”
from its name and kept only the Chevron
Corporation. In the article, we will

use Texaco to refer indiscriminately

to Texaco Inc. or Texaco Petroleum
Company, its subsidiary in Ecuador.
When referring to facts that occurred
after Texaco and Chevron's merger

was final, we use “Chevron” to refer to
the Chevron-Texaco Corporation or the
Chevron Corporation.

See the second “considering” of the
authorisation to conclude the contract
for the exploration and exploitation

of hydrocarbons, published in Official
Registry (Registro Oficial) no. 370 on 16
August 1973.

On 1 January 1965, the Texaco

and Gulf companies signed a joint
operating agreement. The said contract
established that Texaco was the
operating company. However, the other
companies — that is, Gulf and later

CEPE - had the right to operate in the
area and could do so for a two-year
period. In practice, neither Gulf nor CEPE
exercised this right and therefore, up
until 6 June 1990, the only operating
company acting exclusively in the entire
area was Texaco. It is worth noting that
the Ecuadorian state enterprise CEPE,
which is now called Petroecuador, only
acquired 25% of shares in early 1974, as

authorised by clause 52.1 of the contract
signed on 16 August 1973 and published
in Official Registry no. 370.

The exploration phase is the first
phase of activities that oil corporations
carry out in extraction zones. During
this phase, a corporation conducts
geophysical surveys to determine if oil
exists or not. It later drills exploratory
holes to determine the quality and

the quantity of hydrocarbons in the
reservoir. In this case, there was no
clearly defined time period for this
phase, as the corporation continued to
expand into new areas in search for
more oil. However, the most intense
period of the exploration phase was
between 1965 and 1970.

See page 181 of the first instance
ruling handed down by Judge Nicolas
Zambrano on 14 February 2011.

Ibidem, page 101.

This was recognised by the trial judge
on page 181 of the first instance ruling
and was later ratified by the Sucumbios
appellate court and the National Court of
Justice of Ecuador.

For example, Article 12 of the health
code, in effect since 1971, stipulates:
“Nobody shall release into the air, the
soil or the water solid, liquid or gaseous
residues without having first treated
them in order to render them harmless
to health.” See also Article 22 of the law
on water, in effect since 1972, which
stipulates that “All water contamination
that affects human health or the
development of the flora and fauna is
prohibited”.

101In clause 46.1 of the contract signed be-

tween Texaco and the state of Ecuador
on 16 August 1973, published in Official
Record no. 370, Texaco committed to im-
plementing the best techniques to avoid
affecting the ecosystem, contaminating
water and affecting the flora and fauna.



111n 1962, T. Brink, an engineer working
for Texaco Inc., wrote about the risks
of formation water in a book entitled
Principles of the Qil and Gas Industry
published by the American Petroleum
Institute. In this book, the dangers of
dumping formation water into sources
of water for human consumption — as

Texaco did in Ecuador - were discussed.

12 Already back in 1974, Texaco was
working on several patents for
improved re-injection equipment that if
used in Ecuador, would have prevented
60.5 billion litres of waste water from
being dumped into the rivers of the
Ecuadorian Amazon region.

13 The earliest re-injection equipment
to arrive in Ecuador was in 1998,
well after Texaco had left the country.
Before that, the system designed and
used by Texaco dumped all waste
water directly into the streams.

14 Correspondence from 25 June 1980
signed by Texaco's superintendent in
the Ecuadorian Amazon addressed to
Rene Bucaram, Texaco's representative
in Ecuador at the time. In this
correspondence, Texaco analysed the
problem of the pools, but came to the
conclusion that implementing a system
to install geomembranes to prevent
chemicals from leaking would cost the
corporation more than 4 million dollars
and so, to avoid spending the money,
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The Pacific Rim-OceanaGold
Case against El Salvador:

impunity and violations of human rights,
democracy and national sovereignty

Manuel Pérez-Rocha, Institute for Policy Studies (IPS)*

The Pacific Rim Mining Corporation
versus El Salvador case

The Vancouver-based Pacific Rim mining corporation has been trying to gain access
to gold deposits in northern El Salvador for close to a decade. In 2009, Pacific Rim
launched a multi-million dollar lawsuit against the government of El Salvador at the
World Bank arbitration tribunal, the International Centre for Settlement of Investment
Disputes (ICSID). In its complaint, Pacific Rim claimed that the Salvadoran government
had refused to grant it a license to begin exploitation activities for its El Dorado mining
project. In November 2013, the Australian-Canadian mining corporation OceanaGold?
acquired Pacific Rim to save it from near bankruptcy. If OceanaGold is unable to come
to an agreement with the Salvadoran government, it will continue to pursue the lawsuit.
Yet, OceanaGold is hedging its bets based on shaky ground. Pacific Rim never fulfilled
all of the necessary requirements established by El Salvador’s mining law to obtain its
permit. Furthermore, communities in the Department of Cabanas, where the mine is
to be located - and most Salvadorans in general - do not want mining in their country.
As the smallest and most densely populated country in Latin America, where signs of
water stress are already evident, Salvadorans are unwilling to face the risks involved
in industrial metal mining. The corporation’s lawsuit aims to undermine public debate
and limit democratic policy-making in the country.

* Reviewed by Maria Elena Saludas, Attac - Argenting National Coordinator,
CADTM - Ayna Continental Coordinator



Violations of environmental rights
and public consultationsin El Salvador

According to Pacific Rim, its mining operations will not affect El Salvador’s water sup-
ply.® However, it has never undertaken the studies needed to determine the potential
impacts of the El Dorado project, much less identify how to mitigate them. Local res-
idents in Cabanas reported negative impacts brought on by Pacific Rim's exploration
activities, which included reduced access to drinking water, contaminated water, im-
pacts on livestock and adverse health effects.* Rather than responding adequately to
the population’s concerns about the use of cyanide for gold processing and other effects
of mining activities, Pacific Rim launched a “green mining” campaign.® As part of this
campaign, company representatives held public meetings in Cabanas, during which they
went so far as to attempt to convince residents that cyanide was safe enough to drink.¢
In 2012, Salvadoran researchers from the Instituto de Vulcanologia de la Universidad de
El Salvador (Institute of Volcanology of the University of El Salvador) and the Association
for Economic and Social Development of Santa Marta (ADES, for its acronym in Spanish)
found in the sediment of two rivers in the area where Pacific Rim was operating concen-
trations of arsenic that were above permissible levels according to Canadian standards.’
Whether this finding is due to natural phenomena or is the result of recent mining activity,
it raises more questions regarding the impacts that the project has already had, or could
have if allowed to advance in the future.

Experiences elsewhere in El Salvador, such as the Commerce Group case involving wa-
ter pollution, also fuel local scepticism.? Instead of taking responsibility for the damage
it caused, Commerce Group filed a complaint at the ICSID against the government of El
Salvador for having suspended its mining permits due to these environmental concerns.
However, due to its lack of liquidity, Commerce Group lost the case.’

Society’s response

Movements fighting to defend the environment and water in El Salvador have waged
one of the most successful social struggles in recent years, making it the first country
in the hemisphere to halt metal mining activities. Pacific Rim accuses some “rogue” or
“anti-development” NGOs of being behind the campaign against mining,’® when in fact,
as a recent survey shows,"" opposition to mining in El Salvador is broad-based and even
extends to the highest ranks of the Catholic Church.

Local opposition emerged to support the communities’ resistance to Pacific Rimin Cabanas
and eventually gave rise to a nation-wide movement against mining.’? The National
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Coalition against Mining (Mesa Nacional Frente a la Mineria Metalica, known as “La
Mesa") brings together hundreds of communities and thousands of people throughout
the country. Many respected environmental and grassroots organizations participate in
the Mesa, which has earned strong international recognition.’ The International Allies
against Mining in El Salvador network coordinated a month of solidarity with the strug-
gle of the Salvadoran peoples in September 2014, during which support actions and
protests were staged in front of World Bank offices in Australia, Canada, the Philippines,
the United States and El Salvador itself. These actions aimed to show solidarity with the
Salvadoran movement during the case hearing at the ICSID, which was ironically held on
September 15" - El Salvador’s Independence Day.

Cancellation of the exploitation permit by El Salvador’s
government and Pacific Rim’s accusations on corruption

Pacific Rim has stated plainly and simply that the El Dorado mine did not receive a permit
because the company refused to bribe ex-president Tony Saca. According to Tom Shrake,
President and CEO of Pacific Rim Mining Corp, “I think it's all about corruption. | think we
were being squeezed by Saca. Certainly, he has that history. We don't pay to play.” ™ Also,
according to Catherine McLeod-Seltzer, Chairman of the Pacific Rim Board of Directors,
“We invested money under their laws and they didn't follow their laws. It's very simple.
They have a mining code, we followed it...[but] we didn't offer to line their pockets”.'®

In reality, though, in 2008 and 2009, both Salvadoran presidents - former and current -
publicly committed to not approving any mining project during their terms, and to not ex-
tending Pacific Rim’s exploitation permit, as Pacific Rim had not fulfilled all the necessary
requirements for obtaining a mining permit. First, it never completed nor submitted a
feasibility study.’® Second, it did not confirm that it had purchased or obtained authoriza-
tion to work on the land on which it aimed to develop the proposed mine.'” Furthermore,
the company’s environmental impact assessment and environmental permit were never
approved, both of which are necessary to apply for an exploitation permit.'®

Violence in Cabanas and attacks on environmental activists

As local opposition to the mine in Cabanas emerged, local community organizations,
priests, and journalists came into direct conflict with local politicians who supported
Pacific Rim." Conservationist Richard Steiner noted in a report that substantial amounts
of company funds were used for “local initiatives aimed at winning local consent for the
project”.?’ Discord in Cabanas brought Steiner to conclude that the company’s activities
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led to the creation of “corrosive communities,” in which “an intense sociopolitical polarity
has developed between proponents and opponents of mining, which lead to social ten-
sions, emotional stress, disintegration of civil society, political turmoil, and violence."”

Since 2006, there have been reports on threats against environmental and human
rights activists,? which materialized in the years that followed.” In June 2009, the body
of community leader and environmental activist Marcelo Rivera was found in a well,
with signs of torture, two weeks after he disappeared.? Immediately after that, threats
were issued against local activists such as Father Luis Quintanilla, who was attacked
twice in July 2009.% Reporters at the community-based radio station, Radio Victoria,
constantly receive threats.? In December 2009, Ramiro Rivera Gomez, vice-president
of the Cabanas Environmental Committee, was shot to death.?” Six days later, activist
Dora Alicia Recinos Sorto and her unborn child were murdered.?® In late 2010 and early
2011, two gang members with information about Marcelo Rivera's murder were killed.?*
In June 2011, Juan Francisco Durdn Ayala, a volunteer at the Cabanas Environmental
Committee (Comité Ambiental de Cabanas), was also assassinated.*® Shortly after the
murders of Marcelo Rivera and Dora Alicia Sorto in 2009, the deputy director of inves-
tigation for the Salvadoran National Civil Police Howard Cotto remarked, “Even if we
suggest that the motive of all the crimes have to do with mining or not... what is clear is
that in all the areas where Pacific Rim began mining exploration, high levels of conflict
occurred.” The Salvadoran Human Rights Ombudsman has also stated that the acts of
violence “are related to each other, which enables us to infer that they are also linked
to the victims' work to defend the environment”.*2 Immediately after the murder of Juan
Francisco Duranin 2011, Salvadoran President Mauricio Funes called for a full investiga-
tion and offered “more security to the environmental movement, because its efforts and
demands are just."* However, the justice system has not caught the intellectual, and in
some cases material, authors of these crimes.®

Pacific Rim vs. El Salvador: 8 paradigmatic
case of investor-State arbitration

As we mentioned earlier, Pacific Rim is using the rules of investor-State arbitration to
subvert the democratic and national debate on mining in El Salvador — a matter that
should not be decided by the World Bank's ICSID, as over 300 organizations from around
the world declared in a letter to World Bank's President.® In an attempt to take advan-
tage of a procedure of the Dominican Republic-Central America Free Trade Agreement
(CAFTA-DR) to file a complaint against El Salvador at the ICSID, Pacific Rim engaged in
“forum shopping”* and moved its subsidiary from the Cayman Islands to Nevada, United
States. The manoeuvre failed. Even so, the ICSID permitted the company to proceed with
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the case under El Salvador’s law on investment, which allowed corporations to resort to
international tribunals.’” The wide range of Salvadoran organisations opposed to mining
in their country do not have a voice in this tribunal’s legal proceedings. Arbitrators only
consider whether investment protection laws have been violated or not. The company is
demanding $301 million.® The money El Salvador has already spent on its defence could
have been put to much better use. For instance, it could have provided compensation for
the communities affected by the impacts of the corporation’s activities.

The OceanaGold consortium, which acquired Pacific Rim, is betting on obtaining a ver-
dict in its favor and collecting from El Salvador’s Treasury the profits that Pacific Rim
claims it did not receive since the government did not grant it an operating license for
the El Dorado mine in Cabanas. This case illustrates the need to address one of the most
anti-democratic aspects of the world economic order: the rules governing international
investment. As Vidalina Morales, representative of the Mesa, pointed out,

“Pacific Rim did not comply with regulations and environmental laws;
its exploration activities caused major ecological damage, economic
losses, social conflicts and corruption. In other words, they wronged
the country and, therefore, they must be judged. But it's the complete
opposite. The company is the one that is suing the Salvadoran State.
The roles are reversed: the assailant is suing the victim.”*

It is this inversion of justice that makes Pacific Rim's case against El Salvador so para-
digmatic. It demonstrates how, in a context marked by the unbridled pursuit for natural
resources at the global level, the governments of countries that seek to ensure that their
peoples benefit justly from and do not suffer due to extractivist projects’ harmful effects
on the environment are increasingly forced to come up against transnational corpora-
tions. In this struggle over rights and the benefits of natural resources, transnational
corporations are increasingly resorting to international arbitration tribunals to sue gov-
ernments directly by using the rules of ‘free-trade’ agreements (FTAs) and thousands of
bilateral investment treaties (BITs).** Transnational corporations have at their disposal
an institutional framework that allows them to extract exorbitant profits via the interna-
tional arbitration tribunals. A growing number of this kind of lawsuits is being launched
by corporations involved in the oil, mining and gas industry, and in Latin America in par-
ticular. Up until March 2013, there were 169 investor-State cases at the most frequently
used investment dispute settlement institution: the World Bank’s ICSID. Of these cases,
60 (35.7 per cent) are related to disputes over oil, mining or gas. In 2000, there were only
three pending cases at the ICSID in relation to these issues. In 2012 alone, 48 new cases
were registered with the ICSID; 17 of them (35 per cent) are related to extractive indus-
tries and all are against developing countries.
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In the end, who are the profits from mining really for?

One of the most common arguments to justify mining projects is that they will bring
“development”, jobs and economic benefits. According to Barbara Henderson, Pacific
Rim’s Corporate Secretary and Vice President for Investor Relations,

“El Dorado is a rare opportunity for El Salvador and her citizens. To turn
its back on a ready, willing and eager investor that wants to build an
environmentally safe operation in one of the poorest regions of the country
is mind-boggling. Are you aware that the El Dorado mine would be by far
the biggest taxpayer in the country, and employ several hundred people with
4-5 times that many gaining in employment in spin-off jobs? El Dorado is a
win-win proposal. | assure you, our conscience is very clear.”*'

In relation to these affirmations, we have documented that, in fact, any earnings gen-
erated by the El Dorado project would be repatriated to the corporation’s headquarters
and shareholders. Pacific Rim structured its company in a way that helps it avoid paying
taxes. It originally set up a subsidiary to manage its project in El Salvador in the Cayman
Islands, as a way of avoiding paying taxes on any revenues generated by the El Dorado
mine in both El Salvador and the United States. It was not until 2007 that Pacific Rim
moved its headquarters to the United States, which it did in order to take advantage of
the free trade agreement between the US and Central American countries to file the
litigation at the ICSID.



Up until now, the lawsuit has cost El Salvador five million dollars — an amount that could
very well have been spent on benefits for the country's population in need. Five million
dollars would be enough to offer literacy classes for 140,000 adults for a year, or to feed
60,570 families housed in temporary shelters for two weeks during a natural disaster.*?
It is predicted that the lawsuit will cost each side at least US$12 million in the end.

GConclusions

1. Pacific Rim’s activities in the department of Cabanas have generated conflicts and
exacerbated divisions, which have led to a series of threats, acts of intimidation and
violence. These acts have not yet been fully investigated, and those who directly
and indirectly perpetuated the crimes continue to go unpunished. An international
body with the power to provide an effective remedy to the victims is therefore vitally
needed, asis an impartial and exhaustive investigation into how transnational corpo-
rations use political pressure and local patronage to further their interests, thereby
fueling corruption and violence, rather than meeting regulatory requirements and
respecting the decisions of affected communities.

2. Aninternational agreement that obligates transnational companies to present envi-
ronmental and social impact assessments in order to obtain approval for investment
projects and establishes mechanisms to monitor compliance with this requirement
is necessary.

3. In light of the fallacies in promises that mining will generate economic benefits for
all, aninternational agreement that clarifies how wealth generated by such activities
may or may not benefit local communities or how this wealth will be shared with the
said population is required.

4. The Pacific Rim versus El Salvador case confirms the urgent need for a binding agree-
ment on transnational corporations to ensure effective compensation for the victims
of human rights violations and to address the imbalance in the international legal
order caused by the excessive rights that “free” trade and investment treaties bestow
on foreign investors.
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Glencore and Mining in Peru:
avoiding responsibility

Ménica Vargas Collazos, Observatory on Debt in Globalisation (ODG)*

Two years ago, in Impunity Inc.: Reflections on the “super-rights” and “super-powers”
of corporate capital,' we dedicated an entire chapter to the Anglo-Swiss corporation
Glencore. We delved into Europe’s social metabolism to explore the European Union’s
substantial dependency on increasingly strategic raw materials, the large majority of
which are located in impoverished countries in Latin America and Africa. More spe-
cifically, we highlighted how Glencore, a commodities giant specialised in exploiting
them, benefits from this dependency. We also brought light to how exports to Europe
maintain these regions in a primary commodity exporter model, and thus in poverty,
while grave social and environmental impacts are generated locally for which neither
the corporation nor its affiliates assume responsibility. Cases of mining in Colombia
(ELCerrejon and Prodeco), Bolivia (Sinchi Wayra) and the Democratic Republic of Congo
(several in the province of Katanga) were examined, as was agribusiness’ evolution in
MERCOSUR countries. It was shown how the signing of “free trade” agreements and
treaties between the EU and various countries and regional blocks favours the opera-
tions of transnational corporations such as Glencore. Finally, we discussed the corpo-
ration’s activities in other areas of the economy, namely its role in financial speculation
on raw material commodities. In this article, we take up the subject again, this time
exploring the generation of socio-environmental conflicts in Peru in order to further
our reflection on the complex architecture of impunity that provides protection for this
kind of company.

In Peru, the third largest zinc and copper producer in the world,? Glencore controls
or participates in six mega-mining complexes. Visiting the company’s webpage on its
activities in this country is like browsing the website of UNICEF or some development
NGO. However, as is the case in the majority of countries where the corporation oper-
ates, the economic figures and highly publicised corporate social responsibility poli-
cies contrast with the socio-environmental conflicts it generates.® Populations that are
vulnerable from a socioeconomic point of view — peasant and indigenous communities
and low-skilled workers — are particularly affected. It is important to remember that in

* Reviewed by Stephan Suhner, coordinator of the Swiss-Colombian Working Group (ASK).



Some recent developments on the corporation

After its merger with the fourth largest mining company in the world,* Xstrata, and its
acquisition of Canadian agribusiness giant Viterra, Glencore became one of the biggest
corporations in the raw materials trade. It currently produces and trades 90 commodities
(minerals and metals, fossil fuels and agricultural commodities). It operates in 50 coun-
tries and declares that it employs nearly 181,000 people. Glencore CEQO Ivan Glasenberg
continues to play a predominant role, as he owns 8.43% of the company. Other institu-
tional shareholders include Qatar Investment Authority (8.99%), Norway's Government
Pension Fund Global (GPFG) (1.92%), BlackRock Investment Management (UK) Ltd.
(1.62%) and The Vanguard Group, Inc. (1.52%).°

In 2014, the company declared 224 billion dollars in revenues,® which puts it in ninth
place on Forbes magazine's ranking of companies with the highest sales volumes in the
world.” Its EBIT (earnings before interest and taxes) amounted to 6.7 billion dollars and its
netincome, 4.3 billion.2 The energy raw materials sector (essentially coal and oil) and the
agricultural products sector each represent 14% of its earnings.? In the latter, Glencore
is active in the production and processing of wheat, soybean and sunflower. According to
recent estimates, the company owns or leases 180,000 hectares of land.™

Glencore earns more than 70% of its profits

from the extraction, processing and commer-

cialisation of minerals and metals (copper, Hetrate Capper
Bivisidn Sperociongs Perl

Inferme dr Jortenibfided I013

zinc, nickel, aluminium, iron ore, gold, silver,
cobalt, ferrochrome, platinum, palladium,
rhodium and vanadium). Among the minerals
and metals that generate major profits for
Glencore, copper and zinc stand out in particu-
lar, as sales reached 25 billion dollars in 2014,
On the global level, the corporation claims that
itis, in fact, the number one supplier and third
largest producer of copper. That same year,
it sold 2.8 million tonnes and produced 1.5
million."" Practically one third of the money
obtained from this metal came from South
America (Chile, Peru and Argentina) and 20%
from African mines located in the Democratic
Republic of Congo (Katanga, Mutanda) and
Zambia (Mopani). Its zinc production (1.38 mil-
lion tonnes) enabled it to make another 7 bil-
liondollarsin sales and represented, in terms
of volume, 10% of the world's zinc production.’

Front cover of Glencore’s 2012
Sustainability Report in Peru
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the three regions where the company is operating — Cusco, Lima and Ancash - high and
very high levels of food insecurity have been found.”® In recent years, human develop-
ment indexes have even fallen in cases such as the one in Ancash. Some recent examples
of socio-environmental conflicts follow below.'

In the province of Espinar (Cusco), where Glencore's Tintaya, Coroccohuayco and
Antapaccay’® mining complexes are located, there have been complaints and denunci-
ations from local communities on pollution that puts their own health and that of their
livestock at great risk.’® In 2014, the corporation was fined 83,000 dollars for contami-
nation from a copper concentrate spill, which exceeded acceptable levels according to
environmental standards by 3,000%."” There have been other cases of contamination,
however, where the company does not recognise the damage caused, nor has it been
fined for it. This is particularly grave when we consider that the mine is located in a region
where farming and livestock raising employs half of the economically active population.'®
In 2011, the Front for the Defence of the Interests of Espinar (Frente de Defensa de los
Intereses de Espinar), together with the province's mayor, filed a complaint against the
corporation. They based their case on two separate independent studies on the water and
health, which confirmed, respectively, that the water was contaminated by heavy metals
in doses that are harmful to health, and the presence of highly dangerous concentrations
of arsenic, lead, chromium and mercury in the inhabitants’ blood. The company denied
the results of both studies' and the conflict escalated in 2012, when police repression of
the communities left three people dead and a hundred injured. The company’s premises
were then used as a camp to detain prisoners, who denounced having suffered abuse and
torture.?” One year later, the Peruvian government produced a new report talking more
carefully of environmental pollution associated with Xstrata Tintaya's mining activities.?!
Glencore continued to state that its operations did not harm the environment in the area.
In late 2014, a doctor and co-researcher of the National Health Institute revealed that
a key piece of information had been kept from the population: traces of another eleven
metals, including uranium, were found in the samples.?? While the company has not made
a statement on this last issue, it published a response to the Corporate Conquistadores?
report on the Espinar case in January 2015. It continues to deny the pollution, attributing
it to the ‘natural mineralisation in the region’ It also admits having an agreement with the
police for surveillance services and defends its voluntary corporate social responsibility
policies as being exemplary. In sum, it considers that the protests and the criticisms of
its operations are unjustified.?

Antamina, the third largest zinc and the eighth largest copper mine in the world,?® offers
another example of Glencore's behaviour in terms of socio-environmental responsibility.?¢
In 2012, a pipeline valve exploded, causing the spill of 45 tonnes of a liquid copper concen-
trate. As the cloud of toxic gas expanded, the inhabitants of Santa Rosa suffered nausea,
dizziness, nosebleeds and fainting. As a result, 200 people had to undergo treatment
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and one of them even died. One year later, the National Health Institute proved that the
region was still contaminated by heavy metals and one third of the 919 people exam-
ined had excessively high levels of copper, lead and arsenic in their blood. According
to inhabitants, the number of people affected was significantly higher. The company
continued denying its responsibility, arguing once again that the contamination is due
to the natural presence of minerals in the area.?’

In Peru, Glencore's operations have also generated a substantial number of labour dis-
putes and in several cases, the corporation has attempted to block trade union organis-
ing. In 2008, while the process to create a new national metalworkers union, SINTRAMIN
(Sindicato Nacional de Trabajadores Metallrgicos), was underway at the Rosaura mine,
of which Glencore owns 85%, Glencore subsidiary Perubar suddenly announced the
mine’s closure and the firing of 500 workers. It claimed that this was because of losses
itincurred from the decline in international prices. The mine was sold to Los Quenuales,
another company controlled by Glencore. In spite of these circumstances, workers suc-
ceeded in founding SINTRAMIN, through which they filed a suit against the corporation
at Peru’s Labour Tribunal and Supreme Court. They are also considering the possibility
of taking their case to the Inter-American Court of Human Rights. Here is another exam-
ple: in December 2013, 35 workers of the Tintaya Antapaccay mine were fired. They all
belonged to a newly formed trade union. The corporation’s lawyer proposed their return
to work, but on the condition that they renounce their union membership. In February
2014, a Peruvian Ministry of Labour inspector confirmed that through its hostile actions
in this case, the corporation had violated trade union rights.?

Protest against Glencore

in Espinar, Peru
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Some particularly asymmetrical relations,
but before increasingly global resistance

In recent years, Peru has been the stage for the growing criminalisation of people who
defend human rights and the community members affected by megaprojects. This occurs
in the majority of socio-environmental conflicts generated by large mining complexes in
Peru. Vasquez (2013) points out that “a series of legislative reforms [have been adopted]
in order to neutralise social protest, but the majority are in the field of criminal law — that
is, the objective is clearly to associate social protest with criminal acts”. The fact that the
Law on Police allows the Director General of Police to sign agreements with private or
public companies “for the provision of extraordinary services that are complementary to
police work™ is also reason for concern. Vasquez notes that, with this, the police becomes
“a security force for private entities, such as the mining companies that are in conflict
with the population”. What is worse, we find ourselves before a "militarisation of social
conflicts due to the major presence and protagonism of the Armed Forces and the nature
of their intervention”.?

This phenomenon does not affect only a handful of cases. According to the Office of
the Ombudsman, the number of socio-environmental conflicts has risen from 14 to 148
between 2005 and 2012.%° In 2014, this type of conflict represented 70% of all social
conflicts. The regions with the most conflicts are precisely the ones where mining has
expanded considerably. It is striking that the increase in conflicts runs parallel to the evo-
lution of the granting of mining concessions in the country, which now occupy 26 million
hectares of land.>" 70% of socio-environmental conflicts are associated with this trend.®
For example, Ancash is one of the regions with the highest number of social conflicts in
the country and there, the 12 conflicts identified by the Ombudsman’s Office are in the
area surrounding the Antamina mine (Glencore) and the Barrick Misquichilca mine.*® In
2015, the most critical conflict, which has yet to be resolved, is the one at the Tia Maria
mine operated by the Mexican-US-based Southern Copper Corporation.®

The case of mega-mining in Peru, especially when transnational corporations such as
Glencore are in charge, illustrate well the legal asymmetry that characterises relations
between affected communities and corporations. As we have seen, affected peoples do
not usually obtain the justice they demand. Yet, this case also reveals the asymmetrical
power relations between states like the Peruvian state and this kind of company, which
has the solid protection of what Herndndez Zubizarreta (2009) calls the Lex Mercatoria
—that is, the architecture that guarantees the impunity of transnational corporations at
the international level.*®
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Peru versus Glencore: under the magnifying
glass of BITs and trade relations

In addition to having signed “free trade” agreements with the United States and
the European Union, Peru is participating in the negotiations of two of the most
aggressive trade agreements from a liberalisation point of view: the Trans-Pacific
Strategic Economic Partnership Agreement (TPP)* and the Trade in Services
Agreement (TiSA).” These agreements alone already provide a relatively solid
shield for the interests of foreign corporations, but do not oblige them to respect
human rights or the environment in exchange.

To add to this, like the majority of South American countries in the 1990s, during
the peak of neoliberalism and the privatisation of the most strategic state enter-
prises, Peru signed 29 bilateral investment protection treaties (BITs).3® Among
these BITs are the ones signed with Glencore’s countries of “origin”: Switzerland
and the United Kingdom. Like the large majority of this kind of treaty, these BITs
only include investors’ rights and not their responsibilities.’” The treaty with
Switzerland stipulates that if a conflict arises between a company from one coun-
try and the government of the other, first, a dialogue between both governments
must be initiated. If no results are obtained, the corporation must take its com-
plaint to the national court of the country where the investment has been made.
If the court does not pass a ruling within an 18-month period or if the company
does not agree with its ruling, it can appeal directly to an ad hoc tribunal formed
by the International Centre for Settlement of Investment Disputes (ICSID).“° As for
the BIT with the United Kingdom, the time period is three months and the com-
pany can take its case directly to the arbitration body of its choice. The ICSID is
not specifically mentioned in the agreement because an ad hoc tribunal in other
framework can be adopted. Currently, the Peruvian government is facing three
important cases filed by mining corporations at the ICSID: Bear Creek Mining
Corporation (Canada), The Renco Group, Inc. (United States) and Compagnie
Miniere Internationale Or S.A. (France).*! It is worth remembering that in recent
years, although Latin American countries are the minority at the ICSID (only 14%),
they have been the target for half of the lawsuits involving extractive industries
brought before the institution.*

Confronted with a corporation like Glencore, Peru is not only tied by BITs and dis-
pute settlement mechanisms, but also by its own trade relations. As a primary
exporter, the third main destination for its exports is the countries of the European
Union, which represent 16.4% of its exports. Switzerland comes in fourth place
with 7.2%.%
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Even so, in parallel to Glencore's impunity, coordination among affected groups and com-
munities is growing; in recent years, they coordinate their efforts through the “Shadow
Network”.** At the international level, they have also directed their demands for com-
pensation directly to the corporation’s shareholders both in the United Kingdom and in
Switzerland. In 2014, for the second time since 2008, the corporation was a candidate for
the Public Eye Award*® — a prize given to corporations for their bad practices, human and
labour rights violations, environmental destruction and corruption. That year, the Swiss
organisation Multiwatch, member of the Shadow Network, published the Billions from the
Exploitation of Raw Materials - the Swiss multinational corporation, Glencore Xstrata report.“
The report bothered the transnational corporation so much that it pressured them to
change the title of the publication and suspend the network’s blog, which was campaign-
ing to get Glencore nominated for the Public Eye Award.

Furthermore, different groups from Zambia, Colombia, Peru, the Democratic Republic
of Congo and the Philippines denounced the corporation at the Permanent Peoples’
Tribunal (PPT) hearing in Geneva (June 2014). The PPT's declaration cited the opera-
tions of Glencore subsidiaries in the Philippines: Xstrata Copper, Indophil Resources NL
and Sagittarius Mines.*” Concretely, the corporation was accused of deception, property
damage, desecrating burial grounds and sacred sites, being linked to unlawful arrests,
killings and other human rights violations. These violations were perpetuated in order
to foster the Tampakan Copper-Gold mining project, which affected the territory of in-
digenous peoples, especially that of the Bla'an people. In relation to Peru, the Espinar
case mentioned above was also presented. As for Colombia, witnesses made accusa-
tions against Glencore for its operations via its subsidiaries Prodeco and Carbones del
Cerrejon LLC, and its participation in Fenoco. In this case, it was noted that the corpo-
ration was responsible for defrauding the public treasury through unpaid royalties; tax
evasion; failure to comply with legal obligations related to mitigation, prevention and
compensation for pollution; the deterioration in local communities’ quality of life; gener-
ating social conflicts that have led to militarisation; restrictions on land use; and forced
displacements due to pollution. In regards to the Democratic Republic of Congo, the case
of the Kolwezi mining area (Katanga), where Glencore subsidiary the Kamato Copper
Company operated, was denounced. The company was held responsible for child labour,
the exploitation of migrant workers, fraud, corruption, tax evasion, abuses and being
linked to the violation of the human rights of people who protest against its activities.
Finally, in Zambia, the case of Glencore subsidiary Mopani Copper Mines was denounced
because of pollution that produced grave impacts on local communities, and for falsifying
accounts to avoid paying taxes and thus diverting profits out of the country.

The jury at the Tribunal's hearing listened attentively to the testimonies and ruled on
the need for a new juridical order to regulate the activities of transnational corporations
with the goal of putting an end to the extreme impunity with which they act. Therefore, it
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recommended that the United Nations Human Rights Council elaborate a binding treaty
on the control of transnational corporations and approve the creation of an internation-
al court on transnational corporations and human rights, as well as a public centre in
charge of analysing these companies’ practices. Some of these recommendations were
taken up by the Human Rights Council a few days later as the result of immense pressure
from over 500 social organisations all over the planet, as well as the Global Campaign to
Dismantle Corporate Power.“® In its recommendations, the Permanent Peoples Tribunal
jury also referred to states and international organisations in the sense that they must
guarantee the rights of people affected by transnational corporations as well as their ac-
cess to justice and right to compensation and reparation. It also noted the need for states
to strengthen their own national tribunals and to stop accepting international arbitration
tribunals. At the same time, the jury also mentioned the importance of recognizing the
extraterritorial responsibility of states in accordance with the Maastricht Principles on
Extraterritorial Obligations regarding economic, social and cultural rights.

Several Swiss civil society organisations appeared to have taken up the gauntlet on
this last recommendation. In fact, in 2015, they launched an initiative that opens up the
possibility of Switzerland adopting binding norms for transnational corporations under
which affected peoples could file lawsuits against them in Swiss courts.”’ If the initia-
tive is successful, we will find ourselves before another important step forward in the
struggle against the impunity of transnational corporations. On the contrary, it will have
created a precedent and, in any case, can be replicated and adapted to different contexts
in other countries where the corporations are located. What is important here is that this
work must always be linked to and coordinated with popular resistance struggles that
continue to unmask transnational corporations with dignity.
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lberdrolais Not Green: The

hypocCrisy of a transnational energy
corporation that painted itself green

Martin Mantxo, Ekologistak Martxan*

Iberdrola is the second largest producer of electricity in the Spanish state and the first
energy corporation on the Spanish stock market.” In 2012, it was the second largest
energy corporation in Europe, with 2.8 billion euros in revenues, at a time when the
country was suffering from the crisis for the fourth consecutive year and new concepts
like “energy poverty” were appearing.’

The corporation emerged in 1992 from the merger of Hidrola (Hidroeléctrica Espanola)
and Iberduero. Both date back to the beginning of the local energy supply in Euskal
Herria (Basque Country) and the electrification process, in a region that had attracted
the earliest forms of industrialisation in the Spanish state. During the Franco regime
(1937-1975), Iberduero was one of the first Spanish energy companies created. These
companies served as the basis of Franco's new model for large infrastructure works
- hydroelectric, coal and nuclear power stations — that were responsible for electrifica-
tion, but also major social conflicts.

lberdrola’s expansionism: the cases of Brazil and Mexico

Iberdrola’s expansion in Latin America in the late 1990s took place at a time when
neoliberalism was at its peak. The requirement to pay back their debt allowed the
International Monetary Fund (IMF) to impose structural adjustment plans and led to
the privatisation and liberalisation of the most strategic sectors of the Latin American
economy, including the energy sector.

* Reviewed by Juan Hernandez Zubizurrets, Professor at the Hegoa Institute.



As part of its internationalisation strategy, Iberdrola set up in several Latin American
countries (Brazil, Mexico, Colombia, Chile) at first. In some cases, however, it was forced
to leave due to poor management and abuses (Bolivia and Guatemala).® Its operations
are currently concentrated in Brazil and Mexico, as well as the United States, Greece and
the United Kingdom (where it absorbed Scottish Power), and another thirty countries.*
In recent years, its business abroad has grown considerably. In 2012, for example, its
operations in the Spanish state only represented 25% of its net profits (2.8 billion euros),®
and the bulk of its investments were expected to be concentrated in the United Kingdom
(41% of the total), Latin America (namely Mexico, with 23%) and the United States (17%).¢

Iberdrola has become one of Spain’s four main energy groups.” These groups can be
considered an oligopoly, as together they share companies, dictate policies, run lobby
groups and employ the same energy model. Iberdrola is also one of the world’s largest
electricity corporations, with 31.7 million clients around the globe, and ranks 133 on the
Forbes list of the biggest transnational corporations in the world.®

Its business abroad has been so profitable that in 2014, during its conflict with the
Spanish government over the electricity reform the latter had proposed, Iberdrola
President José Ignacio Sadnchez Galan announced that the corporation would not invest
in the Spanish state and would only do so in countries offering favourable conditions.” It
justified its opting for the Latin American giants by arguing that both have “predictable
and stable regulations”, but also due to their favourable production conditions.'

The contrast between [berdrola’s greenwashing
and its wager on thermal power plants and large dams

Just as the energy system was being brought into question by climate change, Iberdrola
began to implement an aggressive “greenwashing” policy."" It launched a major public-
ity campaign consisting of advertisements that associate its operations with images of
pristine nature, forests, and streams or waterfalls filling — for example — a green cube of
water, all tinted green. This strategy includes the use of a new logo (a leaf, a drop of water
and a sun) to convey the idea that the corporation only produces renewable energy. It also
created a new affiliate dedicated exclusively to renewable energy, Iberdrola Renovables,
which it later reabsorbed in 2011.

With the creation of this logo, all publicity was focused on this subsidiary, meaning that
Iberdrola’s name became associated solely with this kind of energy. The reality, howev-
er, is quite different. Iberdrola continues to operate thermal power plants run on coal
and fuel oil, as well as new combined cycle and nuclear plants, and large hydroelectric
dams. As indicated on Iberdrola’s electricity bills, in 2013, depending on the time of year,
between only 8.9% and 11.3% of the energy comes from renewable resources.
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Iberdrola in Brazil

Iberdrola’s good relations with the Brazilian government could be seen at the energy
corporation’s shareholder meeting held in March 2014, to which Brazilian ex-president
Luiz Indcio 'Lula’ da Silva had been invited. Lula, who stated that Iberdrola’s participation
in the Brazilian economy was crucial, facilitated the entry of Iberdrola and other transna-
tional corporations into Brazil, despite the fears his election raised among transnationals
due to his affiliation to the PT (Partido dos Trabalhadores, or Workers' Party) and his trade
unionist past.”In 1997, lberdrola acquired 39% of Neoenergia and, in 2011, took control
of Elektro, the sixth largest electricity distribution company in the country. By doing so,
it became the largest distributor of electricity in Brazil, with over 40 million consumers,
which is 20% of the country’s population.

Structural adjustment programs forced Brazil — a country where the energy system was
entirely publicly owned - to put its state enterprises up for sale, often at much lower
prices than what they were actually worth and with the active support of the Brazilian
National Development Bank (Banco Nacional de Desarrollo Econémico y Social, or
BNDES). The Brazilian government played a fundamental role in this process, as it intro-
duced a series of laws and constitutional changes that, among other things, put an end to
the distinction between national and foreign companies and eliminated the cap on own-
ership by foreign capital. Furthermore, state enterprises were prohibited from receiving
loans from the government and being the majority shareholder of investment projects.
The federal government also created several agencies to favour energy corporations.'
The BNDES itself served as the vehicle for investing public funds in these private energy
companies, including Iberdrola’s subsidiaries. In 2009, the BNDES disbursed around b4
million euros, of which 75% were allocated to large corporations from the energy sector.'

One of the most important resources that the Brazilian government has put at the service
of major transnational energy corporations is undoubtedly water. It is astonishing that in
a country where hydropower represents 80% of the energy matrix and production costs
are reduced (energy corporations are not charged for the use of water, for example),
energy is so expensive. In fact, the inhabitants of the 60 million households in Brazil pay
25% more for electricity than people in France, where 76% of the energy matrix is from
nuclear power and therefore, has higher production costs.'

In Brazil, Iberdrola owns six cogeneration plants, one combined cycle station,'” one wind
farmand 11 hydroelectric dams, as well as the Baixo Igaucu, Teles Pires and Belo Monte
dam projects. |berdrola has particularly benefited from Belo Monte, which will be the
third largest dam in the world. This project is an enormous social and environmental dis-
aster, as it will affect 516 km? of forest (64.5 hectares in Permanent Preservation Areas,
or APP for their acronym in Portuguese), 11 municipalities, nine indigenous territories
and 30 indigenous communities. It will cause the displacement of thousands of people,
including 50,000 indigenous peoples.'®
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Iberdrola in Mexico

Iberdrola arrived in Mexico in the early 1990s under the reforms adopted in the frame-
work of the North American Free Trade Agreement (NAFTA) with the United States
and Canada."” The reforms included changes to the Public Electric Energy Service Law
(Ley del Servicio Publico de Energia Eléctrica, LSPEE) and Article 27 of the Constitution
to allow for the purchase and sale of communal lands.?

The first reform permitted private capital to enter the electricity generation sector and
engage in activities that only the public sector had been allowed to operate since the
adoption of the energy reform in 1938 by President Lazaro Cardenas. Article 27 (par-
agraph 6) of the Mexican Constitution establishes that “It is exclusively a function of
the Nation to generate, conduct, transform, distribute and supply electric power” and
that "No concessions for this purpose will be granted to private persons”.?' Therefore,
the reform of the LSPEE, which benefited corporations like Iberdrola, was illegal. On
20 December 2013, a reform passed by President Pena Nieto took privatisation one
step further. This reform has been the object of harsh criticism: on 19 March 2014,
approximately 10,000 people protested against it in Mexico City's main square, Zécalo.
lberdrola currently has six wind farms (five in Oaxaca),?? six combined cycle stations
(the last one, the Baja California Il station, was authorised in January 2014), two co-
generation plants and two thermal power plants in Mexico.

Iberdrola Renovables, and later Iberdrola itself, concentrated its renewable resources ac-
tivities in the area of wind energy — namely large wind farms that, as we will see shortly,
have been strongly questioned due to their extensive impacts on the environment, society
and the landscape.

The company’s “green” image clashes with its wager on highly polluting and destructive
forms of energy such as the new combined cycle plants or hydroelectric power. The for-
mer is based on liquefied natural gas that, being a new technology, is much more efficient
than the conventional thermal stations in terms of emissions, but still generates large
volumes of carbon dioxide and other greenhouse gases. Furthermore, it is important to
keep in mind the socio-environmental impacts associated with the extraction and trans-
portation of natural gas. They can be seen in the case of Nigeria, which is where the gas
Iberdrola uses in its plants in the Basque Country (Santurtzi, Bahia de Bizkaia, Castejon)
comes from. There, the extraction (of both oil and gas) has had serious and irreversible
effects on the people and the environment due to repeated oil spills and gas flaring, which
corporations continue to perform with total impunity.?® This also involves the contamina-
tion of the water that the environment and thousands of people depend on.
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To this, one must add the effects of hydraulic fracturing or “fracking” — an oil and gas
extraction technigue that causes major environmental and social impacts and has gen-
erated protest in the countries where it is being used, namely the United States where it
was first introduced.?* In June 2014, Iberdrola signed a contract with US-based Cheniere
Energy for the purchase of liquefied natural gas (LNG). The 20-year contract is for 0.4
million annual tonnes initially, and 0.8 million as soon as a third train at its Corpus Christi
Liquefaction plant in Texas is ready.?®

It is worth noting that these power plants benefit from emission allowances that the
European Union grants to combined cycle plants for free (valued at 1.6 billion euros
in 2011).% Iberdrola is the owner (or co-owner) of eight of these kinds of plants in the
Spanish state, five in Mexico, seven in the United States, one in Brazil and four in the
United Kingdom. Before the economic crisis erupted in 2008, the corporation had planned
to build many more, but it had to desist due to the fall in demand and the burst of the
real estate bubble. As in the case of its unbuilt nuclear plants, this goes to show that
Iberdrola’s model (which could be called the “neoliberal energy model”) is not meant to
respond to real energy needs, but rather to pure economic speculation, as the power
plants, infrastructure and production are not proposed to satisfy a demand, but rather to
generate profit. Perhaps the most illustrative case is that of Iberdrola’s plant in Castejon,
in the Spanish state, that did not produce one single kilowatt of energy in 2013 (even
though it has a 86 MW capacity and was only built in 2001).

Hydroelectric dams, of course do not require fossil fuels, but even so, cause severe envi-
ronmental impacts, which arise from the entire construction and damming process, not
to mention the methane emissions released by the decomposition of forests that have
been submerged by a dam. Methane emissions contribute more to the greenhouse effect
than carbon dioxide does. Furthermore, the dams block the river’s flow, which has obvi-
ous consequences for the environment. Large hydroelectric projects are not an energy
alternative, nor an alternative to climate change.?®

Iberdrola strengthens gas, combats
renewable energy sources

Iberdrola’s greenwashing clashes with its belligerent policy against renewable energy
in the hands of small producers.In 2011, the Spanish Association for the Thermoelectric
Industry Protermosolar expelled Iberdrola for acting against the interests of the ther-
mos-solar sector.?? In October 2013, Iberdrola president Ignacio Sadnchez-Galan declared,
“If the production of solar and photovoltaic energy was suspended, the electricity bill

68



would drop 10%".%° In addition to these declarations, the corporation took out advertise-
ments in several newspapers affirming how expensive renewable energy is.

That same year, Spain's Partido Popular government heeded the proposal of Iberdrola
and other major energy corporations®' and reduced the electricity tariff deficit by 6 billion
euros by eliminating subsidies for renewable energy sources, among other measures.
With this cutback, renewable energy producers were unable to compete with the large
electricity corporations.?? The government also introduced a regulation® to stop elec-
tricity generated by solar farms and domestic surplus from being fed into the power
network. Until then, policies for the promotion of renewable energy sources gave priority
to the entrance of this type of electricity into the grid. The reason for this change was that
due to the crisis and the excessive expansion of the energy sector,® the large electricity
corporations did not have an outlet for all of the electricity they produced and opted for
trying to limit small renewable energy producers (50,000 solar farms in the country).

Before the crisis, Iberdrola and other major energy corporations focused on combined
cycle power plants, which were presented as less polluting than other thermal stations,
more efficient and based on cheap fuel: natural gas imported in optimal conditions from
subjugated countries (Nigeria, Algeria, etc.). In a 10-year period, in the Spanish state, com-
bined cycle plants with a total capacity of 27 GW were built.3® In 2007, applications for 50
to 60 permits to construct combined cycle stations in the Spanish state were submitted.
Obviously, due to the real estate and energy crisis, they were not built; this was the case
of Iberdrola’s Miranda de Ebro (800 MW) project, the expansion of Castejon (400 MW),
another one in Santurtzi and it is understood that the Pasaia thermal station was to be
replaced by Superpuerto, Langreo (1100 MW), etc. In 2012, half of the combined cycle sta-
tions in the Spanish state were inoperative; Iberdrola’s Castején did not produce not even
one kilowatt of energy that year.3¢ In 2014, Spain's regasification network operated at less
than 30% of its capacity, and the combined cycle stations, only at 20% throughout the year.
80% of the time, they were not operating.’” What is more, Iberdrola together with another
8 major European energy corporations® proposed measures to the European Parliament
to increase Europe’s dependency on fossil fuel and reduce renewable energy sources.”

Later, due to the expensive expansion that Iberdrola and other energy corporations resort-
ed to, Iberdrola requested the closure of its own stations — including ones that were not
very old, such as the Arcos de la Frontera combined cycle station (1600 MW, from 2005)
in 2013, orin 2014, one of the three groups of the Castelldn (1,647 MW, from 2002, which
substituted the old conventional power station) whose production had been reduced by
70% since 2011 and only operated for a few hours a day. In this context of electricity plants
operating below capacity, in addition to doing away with renewable energy sources, the
large electricity corporations predicted that establishments with a joint capacity of more
than 5,000 megawatts could be eliminated from the Spanish power grid.*
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Mega-wind farms in Oaxaca (Mexico) and
on the islands of the Aegean Sea (Greece)

In addition to presenting a more positive and “green” image to the public, wind power
projects are highly profitable — not only because of the energy they produce, but also
all of the economic incentives they receive for their so-called ‘contribution’ to climate
change mitigation. In many cases, they are considered “Clean Development Mechanisms”
(CDM) by the UN. Therefore, despite their low participation in Iberdrola's matrix (14.99%
in 2005-2012), renewable energy represents 39.95% of its total profits.*’

This sector also benefits from public incentives.*? For example, in 2009, Iberdrola
Renovables received 329 million euros in subsidies from the Spanish state and in 2010,
another 743.8 million. In the United States, it received over 1 billion dollars from the
government’s stimulus package for renewable energy, and in the United Kingdom, it
benefited from the Renewable Energy Act. Accepting government incentives and many
other benefits is contradictory to the repeated affirmation of major transnational corpo-
rations — such as Iberdrola — of the desire to minimise state intervention in their affairs.

As declared CDMs, corporations like Iberdrola obtain carbon credits, which grant them
the right to pollute other places based on the theory that they can compensate for this
pollution with these projects. This is the only way the wide array of wind power projects
that have invaded the Isthmus of Tehuantepec can be understood: 23 farms and 2,000
wind turbines, whose numbers are predicted to grow to 5.000. Iberdrola participates in
the Spanish Carbon Fund (SCF), which also decides which projects meet the necessary
requirements to obtain funding. This is the case of the La Venta Il farm in Oaxaca. Backed
by the World Bank, the SCF has 278.6 million euros.*?

Despite the profits renewable energy generates for the corporation, the massive wind
farms it has built in places like the Isthmus of Tehuantepec or the Aegean Islands are
very far from having positive impacts on the people living nearby. In both cases, the goal
is to develop large-scale production facilities geared towards foreign markets, while
localinhabitants and neighbouring communities are the ones who end up being affected.

In Oaxaca,* Iberdrola, together with other corporations such as the Spanish construction
company Acciona and with the financial support of the BBVA bank, have seized the land
of indigenous peoples (Zapoteca and lkoojts).*® This land is particularly vulnerable, as
ownership is communal and therefore, there are no individual property deeds. In this
Mexican state, Iberdrola’s has three wind farms (La Ventosa (102 MW), La Venta Ill (102
MW) and Bii Nee Stipa (26 MW), plus Gamesa's Dos Arbolitos farm, of which it co-owns
20%)“ on approximately 60,000 hectares of collective property. They generate 1,263
MW (only 10% of the energy generation capacity that is estimated for this region).*’
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All of the windfarms together add up to 2,000 wind turbines, and the installation of some
5,000 is being considered.*®

Iberdrola together with its business partners Gamesa and Acciona will be among the
ones that benefit the most from the new Mexican plan to increase wind power production
by investing 12 billion euros between 2015 and 2019.%

Iberdrola’s wind project in Crete and other Aegean islands in Greece (los, Lesbos and
Lemnos) must also be mentioned. Launched in 2004 via its Greek affiliate Rokas, the
project originally included 17 wind farms. Two years later, the number of farms grew to
44, with a total capacity of 1,636 MW. The farms’ locations coincide with not only archae-
ological sites, but also protected zones. This implies that the project’s environmental
impact has been underestimated, as it affects bird life and species such as the mastic
tree (with its edible resin), which are essential to the local economy. These megaprojects
have the additional risk of exacerbating erosion: since they are built on the islands’ peaks,
they involve clearing the vegetation in the area, building access roads, etc. Furthermore,
the project underestimated the local communities on the islands and their economic
activities, and built the wind farms close to inhabited towns and land. The communities
did not have information until they held protests. These elements were denounced at the
popular tribunal organised by various social organisations and jurists from the Spanish
state and Latin America on 30 October 2013 in Bilbao.*

Iberdrola’s nuclear past and present

Nuclear energy was introduced in the Spanish state during the Franco regime. One of the
main driving forces behind this kind of energy was Iberdrola’s predecessor, Iberduero.
In Euskal Herria (Basque Country), its place of origin, the company is associated with
nuclear energy and with the movement fighting against it (precursor of the ecologist
movement). In fact, this movement and the constant popular mobilisations succeeded
in stopping a nuclear power plant from being built in Lemoniz and in paralysing three
other projects.

Even so, both Iberduero and Iberdrola continued to develop this type of energy, which
has been and continues to be the target of many campaigns and mobilisations. This is
especially true now, as in addition to all the subsidies and moratoriums it has received,
the company got the government to make changes to a law and give it 150 million euros
to keep its ancient Garona plant (43 years of existence) open.” What is more, this author-
isation to maintain the plant operating came at a time when, in addition to being so old,
the plant had already accumulated a track record of numerous accidents and shutdowns.
All of this is happening now despite the fact that after the Fukushima accident, many
countries decided to eliminate this type of energy production.

Al



In addition to Garona, Iberdrola has the Almaraz, Ascé Il and Vandellés Il power sta-
tions (Endesa is the co-owner of all three) and Confrents (Iberdrola owns 100%). These
plants soon found themselves in the same situation as Garona, but it appears that the
government is proposing to keep them operating as well. Iberdrola is also involved in
plans with GDF Suez on a new nuclear station NuGeneration (NuGen) in Cumbria (United
Kingdom),®? participates in a consortium for reactors 3 and 4 of the Cernavoda station
(Romania; abandoned due to the crisis), and in nuclear engineering projects such as the
modernisation of the Laguna Verde station (Mexico). It also is part of the Iter nuclear
fusion reactor project.®®

Iberdrola: macro-profits, macro-salaries
and macro-skyscrapers

In the midst of the crisis, itis remarkable how much profit Iberdrola generated. Between
2008 and 2013, the corporation earned nearly 14 billion euros, which represents net
profits of close to 3 billion euros per year.®

This number also stands out against the results other European corporations obtained
during the crisis. With a turnover of 16.5 billion euros, Iberdrola obtained 1.5 million
euros in profits (a similar percentage to that of other Spanish energy corporations).
Meanwhile, giants like E.ON, with 61.9 billion euros in revenues, only produced 828
million euros in profits; and French-based EDF, with a turnover of 35.6 billion euros,
earned 1.8 billion euros in profits.®®

Similarly, since the beginning of the 2008 crisis, while peoples’ wages fell, unemploy-
ment rose and electricity bills increased 323% (tariff) in Spain, the salary of Iberdrola
president José Ignacio Sanchez Galan increased 119% from 2009 to 2012, reaching
6.2 million euros per year.* In the first half of 2014, Sdnchez Galan earned 7.58 million
euros, an average of 42,000 euros per day.”” His astronomical wage was criticised by
British parliamentarians.®® Economics professor Roberto Centento called for the trial
and imprisonment of Sdnchez Galan and his 13 advisors for having salaries that were
30 times higher than those of their counterparts at Japan's third-largest electricity
corporation (much bigger than Iberdrola) and five times higher than those of their col-
leagues at the E.ON power company.*’
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Popular Tribunal against Iberdrola, Bilbao,
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Conclusion

Iberdrola has continued to expand abroad using the policy that has characterised the
corporation since its origins as an oligopolistic company in the Spanish state, where it
imposed a way of producing, distributing and commercialising energy based on max-
imising profits and disregard for popular sentiment and needs. When it entered Latin
America and other countries, its actions were guided by the same principle, as well as
the hegemonic position it was afforded by the economic situation and the way it ap-
propriated other companies (backed by structural adjustment programs, privatisation,
etc.). In this modus operandi, the arrogance that is typical of transnational corporations
can be clearly seen. Its objective was to increase its portfolio, its expansion zone and,
of course, its profits and position in the ranking of major energy corporations, without
getting to know these countries, their markets and much less their people and their
needs. It has caused major conflicts, which forced it to rapidly leave some countries. In
the countries in which it continues to operate (Mexico and Brazil), it has obtained some
very favourable conditions thanks to the invaluable collaboration of their respective gov-
ernments. In both countries, its social and environmental impacts are many and severe,
which has sparked mobilisations and denunciations from environmental movements,
user organisations, civil society platforms and other groups. These groups are already
proposing changes to billing and production, and even an alternative energy model ruled
by other values, such as understanding energy as a right and not just a way to generate
profit for a few, and seeing users as more than mere consumers. It is no coincidence
that Iberdrola’s high point as a company coincides with this expansion, which is thanks
to the profits it transfers from these countries to its headquarters. More than just an ap-
propriation of resources, this transfer is often disproportionate and abusive, and, given
the impacts it causes, can be considered a new process of colonialism.
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Suez Suez Environnement
and GDF Suez

Richard Girard, Executive Director and Erin Callary,
Researcher of the Polaris Institute*

In 1997, the merger of French corporations Compagnie Financiére de Suez and
Lyonnaise des Eaux created the energy, waste and water infrastructure company Suez
Lyonnaise des Eaux. In 2008, after years of mergers, acquisitions and corporate re-
alignment, the company — which by then was known simply as ‘Suez’ — was split into
two separate entities: GDF SUEZ and Suez Environnement. This split was the result of
Suez’'s decision to merge with Gaz de France to create the energy multinational GDF
Suez.! For the 2008 merger to take place, one of the conditions was that Suez’'s water
and waste division, Suez Environnement, would have to become a separate publicly
traded company, in which GDF Suez would maintain 35 % of the company’s shares.? This
chapter will focus on the involvement of Suez Environnement and its predecessor Suez
in water privatization and will briefly explore the corruption allegations that surrounded
the merger between Gaz de France and Suez.

The case studies presented below provide clear examples of how the interests of trans-
national corporations (TNCs) operating in the water, wastewater and energy services
industries are protected by elements of the architecture of impunity, while the rights
of the people are violated. As one of the largest water corporations worldwide, Suez
Environnement and its predecessor have been complicit in abusive practices within its
water privatization operations for years. Suez Environnement has a history of increasing
water rates to unaffordable levels, not complying with contractual requirements by
failing to improve or maintain water utility infrastructure, cutting off the water supply
when community members cannot afford to pay high water bills and suing countries
for terminating contracts or refusing to raise water tariffs to unaffordable levels. Over
the years, Suez Environnement and its predecessors’ activities have caused many com-
munities around the world to fight back. In some cases, these protests have been met
with violence and further oppression by armed forces or authorities. These examples
demonstrate how a corporation’s quest for profit often trump the human right to access
to water and sanitation and also confirm the need to implement global standards and
enforcement mechanisms to control the activities of transnational corporations.

* Reviewed by Satoko Kishimoto, Coordinator of the Water Justice Project
of the Transnational Institute (TNI).



Water Privatization

Privatization of the water sector (especially in South America, Africa and Asia) was
actively encouraged in the 1990s by international agencies, such as the World Bank
and the International Monetary Fund.? Private sector involvement in the water sector
was believed to “introduce efficiencies in operations and investments” through compe-
tition and expertise.* However, as a 2008 United Nations Research Institute for Social
Development report on the privatization of water and sanitation services over a 1b year
period concludes, “there is conflict between social development, public health, environ-
mental concerns and poverty reduction on the one hand and the motive of profit maxi-
mizing of the private sector on the other.”® Thus, providing services to the poor (who may
not be able to pay for water services, but are in need of water accessibility and afforda-
bility) is not prioritized by the private sector. Instead, the private sector is more likely to
target better-off consumers in low-risk urban areas in order to ensure a profit can be
made, rather than expanding water and sanitation services to areas without service.

The water management landscape began to change in the early 2000s when private
sector investment in developing countries’ water services decreased to half of the $120
billion” level it was at in 1997.2 The private sector’s pull away from developing coun-
tries was due to the perception that these countries were not commercially viable, as
communities were unable to pay high water costs, which increases the risks for corpo-
rations. This was highlighted in the UN's 2006 World Water Development Report, which
stated that "due to political and high-risk operations, many multinational water com-
panies are decreasing their activities in developing countries.”” The report emphasized
that “those who have benefited from private water services in developing countries are
predominantly those living in relatively affluent urban pockets...the very poor sections
normally tend to be excluded.”™®

What follows is a sample of cases that demonstrate the problematic nature of Suez
Environnement and Suez’ involvement in the privatization of water services in the
Global South. Many of these examples show how the company used the primary pil-
lars of the architecture of impunity — namely the International Centre for Settlement of
Investment Disputes (ICSID) (which is the World Bank's arbitration tribunal) - to ensure
that the corporation’s right to make profit trumped those of the host governments and
the people of the countries where it operated.

Bolivia

In early 2005, demonstrations took place in Bolivia's capital, La Paz to protest the pri-
vatization of water by Aguas del Illimani (Aisa), a Suez subsidiary. Aisa's shareholders
included Suez, which controlled 55 % of the firm; Bicsa (22 %); the World Bank, which
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owned 8 % through its private lending arm, the International Finance Corporation (IFC);
Connal (5 %); Inversora en Servicios (9 %); and the company's workers (1 %)."" In 1997,
Aisa was awarded a 30-year concession contract that gave it control over water and
sewage services in the cities of La Paz and its El Alto suburb.'? However, by 2005, the
price of the water supply service had increased 300 %, which represented in some
cases 20 % of household budgets. The large rate hikes ignited deadly protests in both
cities. In 2005, five people were killed during a demonstration in La Paz, while in El
Alto, a protest brought together up to 500,000 people. Partially succumbing to popular
pressure, the government eventually promised to cancel the contract in 2005, but only
after an audit on the company found that Aisa had failed to meet its commitment to
achieve 100 % potable water coverage for both cities within five years. According to
local organizations, the Suez's subsidiary had left 200,000 people in both La Paz and
El Alto (one-fifth of the population of El Alto) without access to water and sanitation
services.”

It took the government two years to finally follow through on its promise of cancelling
the contract and return the utility to public control. One of the reasons for the delay was
the government's concern that if it cancelled the contract, Suez would retaliate through
international investment courts such as the World Bank's ICSID." The Bolivian govern-
ment eventually paid Suez and the other Aisa shareholders US$5.5 million for ‘lost’
investments. The government also assumed US$9.5 million of the corporation’s debts
with international financial agencies such as the World Bank's IFC, the Inter-American
Development Bank and the Andean Development Corporation.' The water utilities were
then returned to public control and renationalized under the name "EPSAS"."®

Argentina

Suez Environnement’s predecessors’ track record in running water and sanitation ser-
vices in Argentina provides another classic example of TNCs' reliance on international
investment tribunals to guarantee their ‘right’ to profit. In 1993, after the Argentinian
government decided to privatize Buenos Aires’ water and wastewater services, Suez
Lyonnaise des Eaux, along with a consortium of other companies, created Aguas
Argentinas. A 30-year concession was ultimately granted to Aguas Argentinas after
the consortium had promised to increase access to services and provide the largest
reduction in water rates in comparison to its competitors (stating it would reduce rates
by 26.9 %)."” Despite its promises and the fact that the concession agreement included
a condition prohibiting the company from raising rates for ten years, '® the company
ended up raising the price of the average water bill and failing to expand the service
area significantly.’ The contract also ruled out the possibility of paying the company
compensation for losses due to its own negligence or inefficiency. Disregarding what
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was written in the contract, the company managed to renegotiate the agreement only
eight months into the concession due to unforeseen operating costs.?? The renegotiated
contract authorized a rate hike of 13.5 %, paving the way for consistently higher water
bills for a population that could not afford it. The new pricing system allowed the compa-
ny to go from registering losses to making huge profits in its second year of operation.
Average water bills went from $14.56 in May 1993 to $27.40 in January 2002.2" During
the same period, the inflation rate in Argentina hovered around zero.?

While it raised the rates, Aguas Argentinas was not fulfilling its contractual obligation
to expand and invest in the services. The contract required Aguas Argentinas to invest
US$4.1 billion in the water utilities system and to connect over 4.2 million people to
water and 4.8 million to sewage systems. The company failed to meet either of these
requirements despite the fact that the rate hike was only granted on the condition that
the company expand the city's water services to informal settlements in Buenos Aires.?
However, the company did not follow through, blaming their bad debt, late payments
by consumers and the failing Argentinian economy for their problems, even though it
continued to maintain a 20 % profit margin. Furthermore, many poor Argentines had
their water cut off when they were unable to pay.?

The company also accumulated a huge debt by taking out loans with the IFC, the Inter-
American Development Bank and the European Investment Bank (EIB). In December
1995, the EIB provided Aguas Argentinas with a 70 million-euro loan for the company’s
concession in Argentina.?® In 1999, Aguas Argentinas renegotiated its contract with the
government once again; this time, it threatened to stop investing and expanding wa-
ter and sanitation services to poor neighbourhoods until a new contract was signed.?
The same year, Aguas Argentinas received US$300 million in financing from the Inter-
American Development Bank, and between 1999 and 2003, another US$150.7 million
in loans from the IFC.?” The World Bank not only provided loans to Aguas Argentinas,
but also assumed a 7 % stake in the company and then sent a senior manager to aid in
negotiating the rate increase with the Argentine government.?

The company’s strategy of using borrowed money to finance the concession putitina
very vulnerable position when an economic crisis hit the country at the end of 2001.%
Aguas Argentinas reacted by threatening to increase its rates 42 % if the government
did not allow it to repay its foreign debt at a fixed peso-dollar exchange rate.3® The
government refused to give in to these demands, and devalued its currency in 2002.%
Aguas Argentinas eventually defaulted on US$700 million in loans.®? In response to
how the Argentine government managed the crisis, the company filed a lawsuit against
Argentina at the ICSID. After years of poor quality services, unfulfilled promises and
the company’s wrangling with state officials, in March 2006, the Argentine government
rescinded the 30-year concession contract and the utility returned to public hands.
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Suez hoped to hold the government responsible for the losses it incurred due to the de-
valuation of the peso, essentially by demanding that the Argentine people compensate
them for their own ill-advised financial strategy.® The company’'s wishes were granted
on 30 July 2010, when the ICSID ruled in the company’s favour, stating that it had the
right to claim limited damages for lost revenues associated with water concessions in
Argentina.® The ruling stated, “The effective devaluation of the Argentine peso meant
that [Aguas Argentinas] costs increased substantially and the government’s refusal
to allow a revision of the tariff in these circumstances meant that [Aguas Argentinas]
began to sustain losses”.3® Suez Environnement sought US$1.2 billion in damages from
the Argentinian government.®® However, on 9 April 2015, ICSID ordered the govern-
ment to pay the company $405 million. Two days later, the government of Argentina
announced that it would appeal the ICSID's ruling.’’

South Africa

Suez Environnement and its predecessors have been active in South Africa® since the
1970s, when its subsidiary Degrémont won a contract to design and construct water
and water treatment plants. In the years that followed, Suez and its subsidiaries were
awarded hundreds of contracts from the Apartheid government to supply clean water
to the white minority, while the needs of the black majority were ignored.** In 1986,
the company joined the South African corporation Group Five in creating Water and
Sanitation Services Africa (WSSA). In 1992, WSSA was awarded a 25-year concession in
Queenstown, Eastern Cape, and was also the provider of water and wastewater services
to over 2 million people in the provinces of Kwa-Zulu Natal, Western Cape, Northern
Province and Gauteng. In 2001, WSSA was awarded a five-year management contract
to supply water and wastewater services to the 3.5 million inhabitants of Johannesburg.
The contract covered the city’s six municipal water and wastewater structures, and
doubled the number of people living in areas managed by Suez.*

Suez ran into controversy over a number of its contracts. For instance, between 1994
and 1999, water rates increased 300 % in three rural, low-income municipalities in the
Eastern Cape: Queenstown, Stutterheim and Fort Beaufort (Nkonkobe).*' By 1996, a
typical household was spending 30 % of its average US$60 per month income on water,
sewer and electricity bills.*? In Queenstown, since the majority of residents were unable
to pay their utility bills, the municipality appointed special debt collectors and —in a
clear violation of the residents” human rights — introduced very high reconnection fees.
As for Nkonkobe, the assistant treasurer of the municipality reported in 2000 that “The
majority of debtors against whom actions were taken are pensioners or unemployed”.*?
By the late 1990s, resistance to high rates and ruthless tactics had turned into violent
protest. The Nkonkobe municipality eventually cancelled its contract with WSSA, as it
was unable to pay management fees to the company.“
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In 2000, Suez was awarded the contract to take over operations of Johannesburg Water
(JW). In Orangefarm, one of Johannesburg's poorest townships, Suez installed pre-paid
water meters that forced consumers to pay up front for their water; if users failed to pay,
water would be automatically cut off.® The use of prepaid water meters in South Africa
has been linked to outbreaks of cholera, due to the fact that when people run out of credit,
they rely on collecting water from unsafe sources.*® For example, in the summer of 2000,
thousands of poor community members in the KwaZulu-Natal province were unable to
afford water payments and had their water cut off, causing a severe cholera crisis.*’

This health crisis and the social protests that ensued led the ANC government to create
a Free Basic Water (FBW) national policy in 2001, which “called for all 284 municipalities
across South Africa to provide 6,000 litres (six kilolitres) of water per house-hold per
month or 25 litres per person per day of free water”.*® A tariff system was to be put into
place to ensure that those who use more than the basic amount of free water would
pay extra in order to subsidize the free consumption block, thus promoting a progres-
sive model of redistribution.*” However, as there was no national regulating body, some
municipalities did not comply with the FBW policy. In Johannesburg, its water services
provider Johannesburg Water, managed by Suez, adopted a steep “convex tariff curve.”
While the tariff structure did guarantee the free amount of water to Johannesburg cit-
izens, it made the higher water consumption brackets unaffordable for many poorer
households. This led to an increase in the number of residences whose access to water
services was cut off. When Suez's contract with Johannesburg expired in 2006, it was
not extended.

Suez' operations in South Africa are just another example of the corporation’s dismal
track record in managing water and sanitation projects. It also provides more proof that
privatizing water and sanitation services only benefit the corporations involved, while
the people end up paying more for the service and, in many cases, are not able to pay
for access to clean water. The corporation acts to guarantee its profits, yet makes no
commitment to guaranteeing citizens” access to water.

Indonesia

When the city of Jakarta's water services were privatized in 1997, two 25-year conces-
sions were awarded. One was given to Palyja, Suez Environnement’s joint venture with
Indonesian firm Astratel Nusantara (which own 51 % and 49 % of the company, respec-
tively), for the management of services in the western part of Jakarta; and the second,
to the British water services corporation Thames Water for the services on Jakarta's
eastern side. Thames Water sold its shares in the company in 2006, which is now owned
by Indonesian company Aetra Air Jakarta.
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It was believed that by privatizing the service, the resources needed to improve infra-
structure and expand Jakarta's water service would become available. In reality, howev-
er, the contract turned out to be costly for the residents of Jakarta, and the government
as well.5° PAM Jaya, the public company that continues to supervise both private com-
panies, and the government have accumulated at least Rp 590 billion (US$48.38 million)
in debt after 16 years of operations.5’ This debt is due to the disparity in payment mech-
anisms set out in the agreement between the private corporations and the government.
The agreement includes a water charge, which is money PAM Jaya pays to the private
operators; the amount is increased every six months. The water tariff customers pay to
the provincial government, on the other hand, cannot be raised at the same frequency, as
residents already face high water bills: water tariffs for individual customers have gone
up 10 times in Jakarta, making it the highest rate in all of South-East Asia.’? This has
created a situation where PAM Jaya regularly experiences huge deficits.

As a result of this imbalance in the contract, not only are residents in Jakarta unable to
pay the high water tariffs, but also the government has taken on large amounts of debt
due to the regular increases in the water charges it pays to private operators. It is be-
lieved that if the 25-year contract is followed through to the end, the local government’s
debt with the private operators will amount to Rp $18.2 trillion (US$ 1.48 billion).>® This
situation is particularly disturbing when one looks at Palyja’s 2010 financial results: the
private corporation earned Rp 216 billion ($17.6 million) in profit, while PAM Jaya's debt
increased Rp 62 billion ($5.06 million) the same year.%

Furthermore, after years of privatisation, water infrastructure and accessibility have not
improved, and only 34.8 % of residents in Jakarta have access to clean water.®® Therefore,
not only are residents and the government paying a high price for the privatization of
their water, but also the companies have failed to improve the water system or expand
coverage. People are demanding change, and want fair and transparent renegotiations or
an end to the contract.5 Public protests, campaigns and even a lawsuit contesting the pri-
vatization of their water have emerged.%” In 2013, the governor of Jakarta, Joko Widodo,
proposed that the city buy back Suez Environnement’s shares. Since then, negotiations
between the government and the company have been slow.*

Activists in Jakarta have been calling on the government not to enter into any agreement
with Suez before the lawsuit filed by the Coalition of Jakarta Residents Opposing Water
Privatization (KMMSAJ) has been concluded. Filed in November 2013, KMMSAJ's lawsuit
claimed that the initial privatization contract between private companies and PAM Jaya
was drawn up illegally and it violated the Indonesian constitution’s provisions on basic
services —including access to clean water.? On 24 March 2015, in a major victory for local
activists, the court ruled in favour of KMMSAJ and ordered the private operators to end
the privatization of water in Jakarta and to return the operation of water distribution to
the city-owned water operator PAM Jaya. In its ruling, the court noted that the companies
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had been ‘negligent’ in fulfilling the human right to water for the residents of Jakarta.®
Both companies immediately announced their intention to appeal the decision and on 1
April 2015, Aetra Air Jakarta filed its appeal of the ruling.®’ On 10 April 2015, the head of
Suez Environnement’s international operations stated that the company will launch an
appeal and that “the story is far from over”.%?

Lobbying and Corruption

Like most TNCs, Suez Environnement, GDF Suez and their predecessors have a histo-
ry of influencing elected officials in both their home and host countries. This influence
can come in the form of direct lobbying of politicians and bureaucrats, or, in some cas-
es, through corruption practices. Over the years, the companies that became GDF Suez
and Suez Environnement have been involved in a number of corruption scandals. This
behaviour persists to this day, and shows how a culture of corruption and impunity re-
sides inside these companies. In a February 2014 case involving GDF Suez, charges were
laid against the company after the Belgian government accused Electrabel, GDF Suez’
Belgian subsidiary, of artificially reducing the amount reported as profits by at least 500
million euros in 2012. The Belgian government claims that the reduction in Electrabel’s
profits caused the country to lose 170 million euros in tax revenues. The case is currently
being investigated by the Belgian Special Tax Inspectorate.®®

The track record of corruption within Suez includes bribing officials, price-fixing, tax
evasion and fraudulent accounting.®* One of the historic cases occurred between 1989
and 1996, when three corporations — Suez (then Lyonnaise des Eaux), Vivendi (now
Veolia Environnement) and the French industrial group Bouygues — participated in an
illegal political fundraising arrangement with government and political party officials.
The scheme allowed all three corporations to divide up amongst themselves contracts
to build schools in the {le-de-France region (surrounding Paris), which were worth ap-
proximately US$500 million, while other bidders were excluded from the process. In
exchange for the contracts, municipalities were to charge a 2% levy, which would then
be considered as ‘donations’ to political parties in the region.®® This arrangement was
described in Le Monde as “an agreed system for the misappropriation of public funds”.¢®

While government officials and political parties were the ones that created this scheme
to skim 2% off the top of contracts, the companies were told that if they wanted the con-
tracts, they would have to pay. The fact that these corporations did obtain the contracts
confirms their complicity. Government officials met with the companies to decide who
would get contracts based, in part, on who would pay the 2%. This was done secretly be-
fore the official tendering process started. The pay-offs ended in 1996 when the scandal
became public and revealed that corruption had infiltrated the highest levels of municipal
and federal government.” Former French Prime Minister Jacques Chirac was implicated
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in the scandal, which resulted in the indictment of various public officials and corporate
executives, including the former commercial director of Suez' then subsidiary Grands
travaux de Marseille (GTM).¢8 Only two former politicians were convicted in the scandal.®’

In addition to Suez' involvement in corruption, the company uses lobbying and close con-
nections to elected officials to further its interests. One example of the company’s close
ties with government officials emerged during the negotiations for the merger of the
state-owned Gaz de France and Suez.In 2006, a deputy from France’'s green party sent a
letter to the public prosecutor in Paris detailing questionable lobbying techniques used by
the private company to convince the government to approve the merger.”® The lobbying
activities in question included Suez flying twenty elected officials on Gérard Mestrallet's
(Suez' Chair and CEO) chartered plane to the World Cup final in Germany in the summer
of 2006, two months before the National Assembly was to discuss the proposed merger.
Mestrallet also invited 300 parliamentarians to a dinner at a high priced restaurant on the
Champs-Elysées before the official review of the merger was to take place.”" These two
examples of lobbying by the company led one French official to state, “these practices, if
they are not illegal, end up altering the practice of democracy”.”?

Suez's close ties to the government are even more understandable when one considers
GDF Suez's Board of Directors: numerous members have held high-ranking government
positions. For example, GDF Suez Vice-Chairman and President Jean-Francois Cirelli
worked first as a technical advisor, then as an economic advisor to the president of
France. He was later appointed the Deputy Director of the Prime Minister’'s Cabinet, be-
fore going to work for Gaz de France in 2004. Another example is Edmond Alphandéry,
an Independent Director at GDF Suez, who served as the Finance Minister under Prime
Minister Edouard Balladur from 1993 to 1995. During his mandate as Finance Minister,
Alphandéry put in place the 'privatization program’, in which he oversaw the privatization
of numerous state-owned companies.”

The examples provided above are just a sample of the troubling behaviour of some of
Europe’s largest transnational corporations: GDF Suez, Suez Environnement and their
predecessors. As the cases demonstrate, Suez is highly skilled at using the pillars of the
architecture of impunity — such as multilateral lending institutions, including the World
Bank — to finance its projects. Suez is equally accomplished at exploiting international
dispute settlement mechanisms that ultimately rule in favour of TNCs when their ill-ad-
vised investments do not work out. What is more, the examples of deep-seated corrup-
tion, lobbying and influence mentioned here show how Suez did not shy away from using
guestionable tactics in order to achieve its business and operational goals. Suez’ track
record and the water privatization cases above illustrate how TNCs exploit their unprec-
edented power to guarantee increased profits, while, in many situations, violating the
rights of vulnerable populations, and their right to clean water and sanitation.
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Requiem for a Dream of

Progress: The Political Economy
of Megadams in the Brazilian Amazon

Diana Aguiar, Transnational Institute (TNI)
and Marcela Vecchione, Belem Letter Group*

The political economy of megadams' can never be reduced to issues of energy pro-
duction as mainstream narratives attempt to convey to us. These major infrastructure
projects trigger large-scale capital accumulation by powerful economic agents through
the expropriation of territories and ways of life of traditional peoples who are the an-
cestral guardians of biological and cultural diversities linked to the rivers. Megadams
allow capital accumulation by dispossession? in the territories where they are built for
the benefit of different fractions of transnational capital (especially corporations from
the energy, construction, mining, agribusiness and financial sectors). As a part and a
result of this process, infrastructure projects produce a reconfiguration of space that
disturbs the temporalities and ways of living that existed prior to their construction.

Traditional peoples living in the territory are not only physically dispossessed through
these major investment projects; their ability to determine the notion of value attribut-
ed to the territory is also largely undermined. The dispossession process is based on
the assumption that production and ways of living that are not directed towards global
markets are archaic and need to be suppressed.

These processes take place in collusion with and are promoted by the state and
International Financial Institutions (IFls) that — through a myriad of discourses, policies
and actions — impose and legitimize a specific model of development as growth and
“progress”. The asymmetry of power and access to political resources between the
actors that impose this model and the affected communities resisting dams is highly
visible. Hence the conflictive nature inherent to the political economy of megadams.

The story of megadams in the Panamazonian region is no different. On the contrary,
given the immensity of the Amazon basin, its exuberant biodiversity, and the cultural
and linguistic diversity and vulnerability of its indigenous and riverine populations, the
stories surrounding the construction of megadams in the Amazon are especially tainted
with contentious politics.

* Reviewed by Monica Vargas, Observatory on Debt in Globalisation (ODG).



The neo-colonial pattern of megadams
in the Brazilian Amazon basin

The exploitation of the Amazon basin’s energy potential is rather recent, especially in
comparison to other river basins in South America.® This is probably due to the hydro-
logical complexity of the Amazon, the difficulties of access due to the rainforest’'s density
and, last, but definitely not the least, the historical resistance of local and transnational
solidarity networks of social, environmental and indigenous movements to the numerous
attempts to advance megadam projects in the region.*

About 7,050,000 km? in size, the Amazon basin is the largest and the most biodiverse
basin in the world. It covers approximately 40% of South America and spans nine coun-
tries: Brazil, Colombia, Bolivia, Ecuador, French Guyana, Guyana, Peru, Suriname, and
Venezuela. As of 2014, there were 105 dams in the Amazon basin, and another 254 under
construction or in the project design phase.’

Dams have historically caused environmental and social degradation and conflicts in the
Amazon.® Deeply engrained in the development planning of authoritarian regimes, sever-
al of the current megadam projects underway in the Brazilian part of the Panamazonian
region were initially planned during the country’s military dictatorship, particularly in the
1970s. The landmark for the construction of the Transamazo6nica (Transamazon) high-
way — that nowadays cuts across over 4,000 km of land — was inaugurated at a ceremony
attended by the then military president General Medici on 9 October 1970. The inscription
on the inaugural plaque reads:

“On these banks of the Xingu River, in the Amazon jungle, the President of the
Republic begins the construction of the Transamazdnica highway as part of a
historical push to conquer this gigantic green world.””

In his speech at the ceremony, General Medici's description of the Amazonian territory to
justify its “conquest” and the arrival of settlers is perhaps the most accurate expression
of the logic of capitalist spatial expansion: “a land without men for men without land”.
According to this logic, the women and men who inhabit that territory are conveniently
“forgotten” and treated as non-existent, and the land is presented as being in need of
occupation, as if the existing forms of using the territory were irrelevant. Two basic as-
sumptions underlying the logic of capitalist spatial expansion can be seen here. The first
is that a hierarchy of human beings exists, in which some are seen as inferior to others,
and their ways of living, in need of "modernization”. The second is that the value produced
by these ways of life and their forms of occupation of the territory are considered a waste
of the potential exchange-value that must be exploited to generate capital accumulation
on the global markets. In this process, large-scale, intensive capitalist exploitation of
resources for global markets is glorified as “progress”. However, this leads one to ask,
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“progress for whom?” For traditional peoples, it is through this same process that their
ability of determining the value attributed to the territory in which they live, often since
time immemorial, is undermined.

Megadams as a proxy for the expansion
of transnational capital in Brazil

Even before construction begins, the mere political intention or plan to build a megadam
generates a dispute between diverse political, social and economic actors over not only
the appropriation of the value contained in a territory in capitalist terms, but also the
ability to determine the meaning of value attributed to that territory. For the different
fractions of transnational capital interested in the appropriation of value for capital accu-
mulation through megadams, diverse modern indexes are needed to measure the value
contained in a given territory, and therefore assess the amount of natural resources to
be potentially exploited and traded on global markets. The energy potential measured in
megawatts is a part of this equation. The ultimate goal is not solely to produce energy for
the consumption of growing middle class urban populations and to guarantee “energy
security”, as defenders of megadams frequently argue. It is the also the new opportu-
nities for capital accumulation derived from the construction of dams: the billion-dollar
business of megadam construction with guaranteed public financing and legal certainty;
the business of energy provision, often at abusive rates for household consumption and
subsidized rates for industries; the exploitation of mineral and other natural resources
with a guaranteed energy supply at subsidized rates, as well as infrastructure improve-
ments; and the establishment of waterways that integrate rivers into trade corridors
geared towards global markets.

Some of the different fractions of transnational capital interested in megadam projects in
Brazil include corporations from the construction, energy, mining, metallurgical and agri-
business sectors. Those from the construction sector have been especially adept at using
revolving doors, electoral campaign financing and lobbying mechanisms to capture state
policy-making for the energy sector. The tragic epic surrounding the construction of Belo
Monte dam, only a few kilometres away from the Transamazdnica landmark, is marked
by several memorable moments. In February 1989, at the First Meeting of Indigenous
Peoples of the Xingu, an indigenous woman threatened Muniz Lopes, the then Planning
Director of Eletronorte (the subsidiary of Eletrobras - the publicly-managed mixed capital
electricity company - which is responsible for the political sub-region containing most of
the Amazon territory in Brazil), with a knife. This incident seemed to be the end of plans
to build dams on the Xingu River.® Just over a decade later, in the early 2000s, Muniz
Lopes began to work for the private sector for the “Consércio Brasil” — a lobby consortium
made up of Brazilian transnational construction companies Camargo Correa, Odebrecht
and Andrade Gutierrez. For five years, Muniz Lopes lobbied the Brazilian Congress to get
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The Sawré Muybu village of the Munduruku people, which
could be flooded by the construction of a hydroelectric dam
on the Tapajds River (©Greenpeace/Fabio Nascimento)

Construction site for the Belo Monte hydroelectric plant near

Altamira in the state of Para (©Fabio Nascimento/Greenpeace)




the Belo Monte dam back on the political agenda.’ With his return to the public sector as
the Director of Transmission of Eletrobras, Muniz Lopes is a typical example of the use
of revolving doors to foster the interests of corporations in the billion-dollar business of
hydropower exploitation. The same companies from Consdrcio Brasil currently own 50%
of the Consorcio Construtor Belo Monte (Belo Monte Construction Consortium - CCBM).®
These corporations are also amongst the biggest sources of campaign funding in the
country, having financed the three main presidential candidates in the 2014 Brazilian
elections. Reports on the corruption scandals currently under investigation (the Federal
Police's “Lava-Jato” or “car wash” operation) indicate that these decisions on campaign
funding are driven by attempts to secure future bids for megaproject construction.™

As for the mining and metallurgical sectors, there has been major interest in the pre-
dictable energy flows provided by dams. The World Commission of Dams’ report on the
Tucurui dam'? has found that the decision to initiate its construction in 1975 was highly
informed by the oil crisis, when energy costs in countries such as Japan and the United
States negatively affected the profitability of energy-intensive sectors. In that context,
proposals to build aluminium-processing plants put forward by Japanese capital togeth-
er with the Companhia Vale do Rio Doce (CVRD)'®, and by Alcoa-Billington were funda-
mental in the decision to build Tucurui. More than half of the energy produced in Tucurui
is consumed by industries at subsidized rates.” Tucurui's social and environmental dev-
astation are so widely known that in his speech during his visit to Altamira - the city
closest to the Belo Monte dam construction site and the one impacted the most —in June
2010, President Lula made clear references to it by saying, ‘| know many well-intended
people do not want the mistakes of the past in the construction of dams to be repeated.
We do not want to repeat Balbina or Tucurui.”

The misrepresentation of mining and metallurgical projects as “development” opportu-
nities for local populations was apparent in Lula’'s discourse later that day, in which he
clearly said that Belo Monte's goal was the same as that of Tucurui — to provide energy
for the mining and metallurgical industries:

‘I will be overseeing the construction of this dam [Belo Monte] because after 30
years, we managed to make it happen so that this region here will no longer
be an importer of aluminium and iron ore. This region can be an industrialized
region that can generate employment and income so that people can live with
dignity. | will leave here and go to Marabd and | will announce the beginning of
excavations for the first steel plant in the state of Pard, which will use the energy
produced by Belo Monte.”™

Another example of the mining sector’s interest in the energy and improved infrastruc-
ture of Belo Monte is the Volta Grande project being developed by Canadian mining cor-
poration Belo Sun.™ This project may prove to be the largest open pit gold mine in Brazil.
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It is to be developed only a few kilometres away from the Belo Monte hydroelectric
plant’s construction site."”

In the case of the agribusiness sector, building the megadam complex on the Tapajos
River will make the river navigable, thus turning it into a waterway. This project is a
priority for the Brazilian agribusiness industry, which is heavily concentrated in the
country's mid-western region (Centro-Oeste). There, the river's headwaters flow down-
stream to the Atlantic Ocean. The Cargill ports in the city of Santarém and the one cur-
rently under construction in the city of Itaituba - both located on the Tapajés' riverbanks
- are part of the logistics to operationalise this trade corridor, which is highly strategic
for the agribusiness sector.™

The architecture of impunity and state mechanisms
for accumulation by dispossession

The state has a key role in the political economy of dams. It ensures financing for the
projects, provides legal certainty to investors, restructures legal frameworks and their
uses, establishes narratives of public legitimation and intervenes to contain conflicts,
often with repressive means.

Brazil's National Development Bank (BNDES) — which provides up to three times the
amount of loans the World Bank does globally'” — has been particularly instrumental to
the financing of megadams. The Belo Monte dam is, up until now, the largest project in
the history of the BNDES, exceeding one quarter of its total loans.? The next infrastruc-
ture project on the government'’s list of priorities — the Sao Luiz do Tapajés dam —is
likely to break that record. The Brazilian bank grants loans to Brazilian corporations
that execute the approved projects in Brazil and abroad. In fact, this has been the pri-
mary strategy for the transnationalisation of Brazilian capital: the financing by BNDES
for the execution of capitalist projects by Brazilian corporations in different countries
in Latin America and Africa.

Numerous attempts were made to block the Belo Monte dam judicially. The Federal
Public Prosecutor’s Office in the state of Pard has filed over 20 lawsuits questioning dif-
ferent aspects of the project ranging from irregularities in the environmental licensing
to BNDES funding.?’ The state's response has been to invoke a juridical provision from
the military dictatorship era called “Suspensao de Seguranca” (security suspension).
According to this provision, projects that are considered of “public interest” will not be
stopped until appeals reach the Supreme Court. Given the loose definition of “public
interest” and the fact that the state is the one to judge if a project is of public interest,
this juridical provision is now an instrument evoked regularly to block all legal actions
opposing decisions that the state considers strategic.??
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While environmental licensing legislation and the constitutional right of indigenous and
traditional affected peoples to Free, Prior and Informed Consent (FPIC) have been con-
tinuously disrespected, the state has adopted a new law to guarantee the continuity of
projects. Through Presidential Decree 7.957/March 2013, the Companhia de Operacgoes
Ambientais da Forca Nacional de Seguranca Publica (Company of Environmental
Operations of the National Public Security Force) was instituted supposedly to “in-
crease the administrative efficiency of environmental actions of a pre-emptive and
repressive nature."? Since then, it has been repeatedly used by the state to repress
resistance to megadams led by indigenous peoples. Some examples of this can be seen
during the occupations of the Belo Monte construction site by Munduruku warriors in
2012 and 2013% and the ostensive surveillance of a meeting of Munduruku move-
ments to discuss the FPIC process for the Sao Luiz do Tapajés dam in Jacaraecanga,
state of Pard in August 2013.2°

The state has engaged in widespread actions to establish and promote narratives of
legitimation that portray megadams as a clean, sustainable and socially just “solution
to the energy issue”.?® A common argument is that dams bring “progress” to people
living without basic infrastructure. The realization of the constitutional rights of these
populations is turned into a bargaining chip, which becomes attached to the megapro-
ject and offered as compensation. Public policies are replaced by corporate-designed
“social responsibility” projects that the federal government demand the consortiums
implement as prerequisites for licensing. Apart for the fact that these prerequisites are
often unmet,?”” compensation has become one of the tactics used to fragment resistance
efforts.

Shortly after President Dilma’s re-election in October 2014, former Secretary-General
of the Presidency of the Republic Gilberto Carvalho gave an infamous interview to BBC
Brazil.?® He stated that the government did not regret having used national security forc-
es to repress indigenous movements in the past and would not hesitate to use it again
in the case of the Sao Luiz do Tapajés dam. According to him, the government “will not
give up” the project, even though its environmental licensing process had not yet been
concluded. This is a clear signal of how licensing is perceived merely as a bureaucratic
procedure in a project that cannot be questioned in any fundamental way.

In fact, the World Bank (WB) can be blamed for providing the basis for legitimising such
a discourse. AWB 2008 report on the environmental licensing processes for dam pro-
jects in Brazil stated, “"The environmental licensing of hydroelectric projects in Brazil
is perceived as a major obstacle, which results in delays in the implementation of the
projects.” The report thus recommends a “revision” of the environmental licensing
process in Brazil to make it more “efficient” and to provide the “regulatory certainty”
that is lacking.?’
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Regulation and Brazil's role in the
expansion of hydroelectric plants

The official discourse on promoting regional development in South America is based
on a logic that some have called sub-imperialist.?® This logic, which impacts on
rivers that flow across national boundaries and nourish thousands of lives, can be
seen in the trans-border energy agreements that have caused environmental injus-
tice and ecological debt within the region since the 1980s. The Brazil-Peru Energy
Agreement, signed on 26 June 2010, is a prime example of this. It established “a
legal framework to promote and facilitate the development of the necessary infra-
structure, in Peruvian territory, for the generation of electrical energy for its own
domestic market and for exporting surpluses of power and related electricity to
Brazil in order to make it feasible to interconnect the national electric systems of
both parties”.

The agreement was praised by the Peruvian government as a way of attracting
foreign investment, including from the BNDES, to the country, and by Brazilian
construction corporations as an opportunity to accumulate further through fully
funded cross-border operations. Ever since negotiations on the agreement began,
the Brazilian and the Peruvian ministries of mines and energy sought to mould it ac-
cording to their respective interests. They excluded elements from the agreement’s
institutional design that interested civil society groups and other governmental ac-
tors, such as the Ministry of Environment. By the time the Brazilian and Peruvian
ministries signed the Memorandum of Understanding for Energy Integration in April
2009, which legalized the operations and the financing of energy-related projects,®
the studies on the hydropower plants’ energy potential in Peru — funded and devel-
oped by Brazilian civil construction consortiums — had been already published. This
means that even before the negotiations on the agreement were finalized, Brazilian
companies had already accessed privileged information on the areas targeted for
hydroelectric exploitation in Peru. In the case of the Inambari dam, with a 2,000
MW generation capacity, the environmental impact studies were completed less
than six months after the signing of the agreement. Both affected communities
and the Peruvian Ministry of Environment said that the impacts identified by these
studies were underestimated. According to people who continue to strongly resist
the project, approximately 40,000 hectares of low basin forest will be flooded and
will cause the displacement of more than 15,000 people, most of them indigenous
peoples.® This was not enough, however, for the BNDES to suspend funding to the
Brazilian construction consortium.®
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Gathered for three days in the Sai Cinza village, indigenous leaders
from the lower, middle and high Tapajds region united forces to have
their voices heard: “We do not want dams”. (©Greenpeace/Eliza Capai)

Inhabitants of the area near the
Inambari dam show their opposition
to the project. Aldo Santos, 2010.




Battle for Rivers, War of the Worlds

On 5 May 2014, in a message posted on Facebook after a public hearing between the
Secretary-General of the Presidency of Brazil and the Munduruku people on the project
to build seven dams on the Tapajos and Teles Pires Rivers in the south-western part of
the Amazon basin, leader of the Munduruku warriors Josias Manhuary said, “Slavery still
exists nowadays. The government is enslaving humanities”.

Josias’ post needs to be put into context. He was making a statement on the Brazilian
government'’s failure to adequately implement Free, Prior Informed Consent (FPIC) in
villages of approximately 14,000 Munduruku indigenous persons in accordance with
International Labour Organization (ILO) Convention 169.° He was indeed shedding light
on dynamics that appear repeatedly in relation to Environmental Impact Assessments
(EIA) and Environmental Management Plans (EMP), which are both legal steps necessary
for obtaining environmental licenses for infrastructure projects. These studies and as-
sessments are usually conducted by consulting firms hired by or part of the corporate
consortiums interested in both constructing and operating hydroelectric power plants in
Brazil — an overlap that is at odds with all notions of impartiality. For instance, the con-
sortium responsible for the EIA for the Sao Luiz do Tapajés dam, the Grupo de Estudos
Tapajos, is led by Eletrobras and composed of transnational corporations from the energy
sector, including GDF-Suez and Endesa (French and Italian companies respectively), and
the Brazilian-based transnational civil engineering corporation Camargo Corréa.®

Such dynamics reveal two important aspects that turn megadams into instruments of
dispossession and cultural-political displacement in the Amazon region. First, there is
the total disregard for the indigenous and riverine peoples’ positions and assessments
on the impacts the dams will have on their lives. These views are guided by a daily way of
life that is inextricably linked to the rivers' natural flows and hydrological cycles, as well
as the symbolic components they use to interpret and analyse them. Secondly, there is
an intrinsic connection between the indigenous and riverine peoples’ ways of living and
the maintenance and design of landscapes, which construction consortiums consider
potentially exploitable and profitable. These landscapes are seen by the government
as sources of development or, more profoundly, as sources of a right to development
based either on energy consumption or on the consumption of energy-intensive products.
Unfortunately, the government's views end up being predominant in decisions about
when, how and where megadams will be constructed, making the dams an instrument
and the socioeconomic justification for dispossession.

In practice, guaranteeing economic potential and viability and the right to development
are not treated as separate political goals in the institutional and legal arrangements that
make the construction of megadams possible. Governments do not differentiate between
megadams as a source of economic growth linked to profitability and a solution to peaks
in energy consumption, on one hand, and on the other, their political determination to
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operationalize the right to development’ in areas where these projects are “fundamental
to their local development”.¥’

These dynamics are guided by the extremely asymmetrical power relations governments
and public and private consortiums have institutionalized when dealing with affected
communities. These power relations become even more evident when one examines how
governments and corporations assess the potential losses the communities will suffer
due to the infrastructure project, or when one hears communities’ legitimate claims on
the ways viability studies should be conducted. According to ILO 169, the consultation
process must include a carefully executed information sharing process and be complet-
ed before any decision on the project is made. Some affected peoples stress that the con-
sultation process and participatory studies are part of a necessary dialogue on justice,
which must be maintained throughout the process. Usually, however, time constraints

The subordination of traditional knowledge
to justify megadam projects

The Belo Monte dam currently being built on the Xingu River is an example of the un-
democratic and disrespectful process of territorial alienation that has become standard
practice in megadam projects. In 2011, the Norte Energia consortium won the bid for
both the elaboration of the environmental impact studies and the building of the dam.“°
Going against the temporal logic of when compensation should begin and blurring the
line between public and private sector responsibilities, the consortium began develop-
ing projects with affected indigenous communities and conducting the environmental
assessment studies before any formal consultation process could take place. In fact,
according to the Public Attorney of the state of Pard and the communities, a consultation
process conducted in accordance with the Brazilian Constitution and ILO Convention 169
and sponsored by the government was never held.*!

Furthermore, according to Brazilian rules on environmental licensing, a license can only
be emitted for a project once 40% of the compensation measures geared towards reduc-
ing impacts announced in an Environmental Management Plan (EMP) have been imple-
mented. The Brazilian Institute of Environment and Renewable Natural Resources (IBAMA,
for its acronym in Portuguese), however, created an exception to its own rules by issuing
a temporary licence for the consortium'’s operations,*? even though the consortium had
not yet implemented the required measures. In the opinion of the Public Attorney of the
state of Par3, then, the license issued for the Belo Monte dam project was illegal, as both
IBAMA and the corporation did not comply with the rules for the licensing process, nor did
the consortium adequately meet the prerequisites needed to obtain the license.
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and the frequently alleged urgency to build megadams in order to advance the country’'s
modernization project — which is always framed as being in the “general public interest, %
- take priority over any process of consultation and consent. What is more, in practice,
the process often does not incorporate the aspect of ‘flexibility’ presentin ILO 169.

In the end, the communities affirm that the developers never listen to their views, espe-
cially their evaluations and understanding of how projects would interfere with not only
the land they traditionally occupy (in usufruct)®?, but also how the river, as a life system,
would be damaged. In this sense, not only is hydro and mechanical engineering applied
to megadam construction in favour of an economy of scale, which functions at an accel-
erated and fragmented rhythm for the purpose of production, but they also negate the
communities’ traditional and local knowledge and collective forms of occupation, local
production and exchange. In other words, they negate local and traditional economies.

Throughout the entire process, communities affected by Belo Monte Dam drew attention to
the fact that none of the conditions identified in the EMP would be enough to compensate
them because their current way of living along the Xingu River and that of future genera-
tions are not something that can be negotiated as part of an agreement. Their statements
were very much based on rights enshrined in the Brazilian Constitution that stress that
the right to a healthy environment and to environmental justice are intergenerational and
collective. It recognises indigenous peoples’ right to self-determination.*?

Another case in the Amazon region shines light on a different stage of megadam projects
that is often the source of tension and suspicion: environmental impact assessments. The
assessments’ shortcomings are frequently exposed when problems begin to arise, especial-
ly in projects that are undertaken in spite of local communities’ warnings about their proba-
ble failures. The Jirau and Santo Antonio dams on the Madeira River provide a clear example
of a typical situation where technical assessments disregarded local traditional knowledge.
When the studies for the construction of these dams were still underway, many villagers
who had been living for decades along the river's banks drew attention to the fact that
the river's water levels would vary even more abruptly with the dam. People at the Santo
Antonio fishing community, a settlement about 2 km from where one of the Santo Antonio
dam'’s turbines was installed, said that building two big reservoirs one after the other on the
river would provoke unprecedented flooding, particularly in the rainy season. With only 100
km between the two, the river's drainage process would be completely altered. In 2014, after
the landscape had been totally modified by the two big reservoirs, extremely severe floods
during the rainy season displaced more than 13,000 people in the department of Beni in
Bolivia. In Rondobnia, more than 5,000 people were displaced and the governor said nothing
could be done because “it was a natural disaster”.** 5 In the midst of all of the processes
we have described, affected communities have historically resisted and continue to resist.
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Within this contradiction lies a clash of discourses. One discourse defends ‘dividing up’
the river into units of production to produce electricity for a population living elsewhere
(such as densely populated urban centres and industrial districts). The energy produced
is also for the Amazon region, where allegedly there are huge “unoccupied” areas — an
idea that is part of a subtle discourse present in Brazil since the 19" century. The other
discourse comes from indigenous and riverine communities that defend the constant
and unstoppable flow of rivers in the Amazon because of their role as sources of life
and connections between different communities. This flow is what makes the landscape
what it is and, consequently, it maintains the social and biological diversity in the area.
Many indigenous communities and groups affirm that preserving the river is part of
their life project. Ultimately, it means continuing to live in their territories, despite the
imminent threat of dispossession they face.

When the first discourse is predominant, megadam projects get approved. The initia-
tion of their construction constitutes the moment when humanities (that is, other ways
of being human) become enslaved, as stated by Josias Manhuary. This is done in the
name of a right to development that does not guarantee equal access to the means to
debate the projects or to eventually veto them. Democracy, taken in a profound sense,
is absent from the process of deciding in the interests of whom the megadams are built.
This is why local communities have been asking, “what kind of development is this,
and for whom?” Through their resistance efforts, they are specifically pointing out that
promoting development in this way is not only unjust, but also violent. Such an operat-
ing scheme for megadams puts the burden of the negative impacts on one region (the
Amazon) and on groups of people classified as ‘backward’ because of their way of living.

Flooding from the Madeira River in
Guayaramerin, Bolivia. March 2014.
Observatorio Ambiental de la

Cuenca del Rio Madera.




Concluding remarks:
Resistance continues

For many years, popular resistance to
the construction of the Belo Monte dam
has received the support of transna-
tional solidarity networks involving re-
searchers, activists and public opinion
far beyond the Panamazonian region.
In late November 2014, the Caravana
em Defesa do Rio Tapajos (Caravan
in Defence of the Tapajdés River) - a
mobilization organized to resist the
Brazilian government’s plan to build

Maria do Socorro Pinheiro Nogueira,

president of the Associacdo Tyoporemo of

a dam complex on the Tapajos River - the Arara ethnic group at a protest against
travelled up this Amazonian river from Belo Monte in Altamira. May 2015.

the city of Santarém. For two days, ac-

tivists, researchers and journalists from various parts of Brazil and around the world
joined hundreds of people from local indigenous and riverine communities on the jour-
ney on this beautiful and threatened river. Their journey culminated in a rally held in the
community of Sao Luiz do Tapajds, where one of the seven dams is planned to be built.
During the caravan, plenty of testimonies were given by indigenous and riverine leaders
who deeply understood the threat to their way of living that the government'’s plans to
dam the Tapajés River pose in order to further the interests of transnational capital.

Those who suffer the dispossession and plundering of their own territory have an im-
mense understanding of the situation. The excerpt below from the letter of Jairo Saw,
teacher and one of the leaders of the Munduruku people, bears witness to this lucidity,
which comes from an ancient and powerful world. It puts important questions to non-in-
digenous people:

Is the world going to allow this genocide that is being announced by the Brazilian
government’s decision to build large hydroelectric dams and other large projects
in the Amazon region, which will transform nature, causing irreversible impacts
on all humanity, to happen? It is life on Earth that is endangered and we are
willing to keep fighting, defending our forests and our rivers for the good of all
humankind. How about you? Are you willing to support this struggle?™®

This is a beautiful invitation to all those ‘humanities’ who do not feel represented by the
hegemonic project of “development”. It is a call to reflect on the existing and antagonistic
life projects and decide which role one wants to assume in the conflict. It is also an invi-
tation to think about the values that guide the interactions between the humanities, ways
of living and the life projects that coexist on the planet.
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37 This quote - “o0 empreendimento é fundan

mental para o desenvolvimento da regiao”
- is taken from President Dilma Roussef's
statement during her first visit to the Belo
Monte construction site on 5 August 2014
during her re-election campaign. Different
parts of the statement are available at:

and

38 The use of “general public interest” as

a political and juridical category in this
process is ingenious to say the least.
The Declaration of Public Interest (DUP,
for its acronym in Brazil) is the legal
instrument invoked when people are
living in areas where a project is to be
implemented refuse to move to justify
juridically (and judicially) their relocation
or the beginning of a negotiation process
so that villagers can be displaced “in the
name of the general public interest”.

39 This is a regime of land tenure based

on land use and for how long such use
has been deployed on the territory
under legal scrutiny.

40 The Consortium is composed of several

shareholders, the main ones being pub-
lic energy companies belonging to the
Eletrobras group. Minor shareholders
include pension funds and the Brazilian
transnational mining company, Vale.
See:

41 For a detailed timeline of the litigations

concerning Belo Monte, see the analysis
and information provided by the Public
Attorneys of the State of Para:

42 A temporary license is an instrument the

IBAMA has created to allow projects to be
developed so long as certain conditions
are met within a specific window of time.
This license can be revised, renewed or
suspended accordingly. Many legal the-
orists and environmental law specialists
question this judicial instrument.

43 Environmental justice and the collective

right to a healthy environment is featured
in Article 225 of the Brazilian Constitution,
and the right to self-determination and
the legal regime and status correspond-
ing to traditional occupation and indige-
nous collective organising, in Articles 231
and 232.

44 This statement was made during an inter-

view that is available in the documentary

“Entre a Cheia e 0 Vazio". The documenta-
ry is part of the Nova Cartografia Social da

Amazénia project.

45 For more details on this case, see

Chapter 3 on the first volume of Vargas,

M. and Brennan, B. (2013). Impunity Inc:
Reflections on the “super-rights” and
“super-powers” of corporate capital.
Observatory on Debt in Globalisation (ODG)
and Transnational Institute.

. The cases of
the Jirau and Santo Antonio dams are pre-
sented as part of broader plan to expand
the financialisation of infrastructure. This
financialisation process, which depends
on markets, fuel the markets themselves
in the sense thatin financing infrastruc-
ture works, they finance the means to re-
produce the accumulation model based on
the commodity export chain and territorial
alienation. Megadams also boost foreign
investment in improvements of project
portfolios, which leads to the consequent
increase in the value of the shares of the
companies that are part of the investment
portfolio to begin with.

46 Munduruku, J. S. (2014). Munduruku

escreve a sociedade brasileira e
internacional. Blog do Felipe Milanez.
Carta Capital. 19 December. Available
at:
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A Tree for a Fish:
The (il)logic behind selling biodiversity

Joanna Cabello and Tamra Gilbertson, members of Carbon Trade Watch?*

Introduction: what are biodiversity offsets?’

Putting a price on ecological systems has been around for several decades. However,
it was especially intensified during the UN climate negotiations by the introduction of
the carbon market: a system that places a monetary value on nature’s carbon-cycling
capacity and trades it on financial markets. The carbon market quickly became a key fo-
cus for policy-makers and multilateral agencies regarding climate change policy. Later,
the 2010 UN Convention on Biological Diversity (CBD) called for “innovative financial
mechanisms” to deal with biodiversity loss, making biodiversity offsets the standard
buzzword within conservation debates. Pricing and trading systems in nature do come
at a high cost. Communities around the world continue to resist projects that claim to
compensate for biodiversity destruction, and continue to demonstrate how this concept
fails to address the drivers of environmental and social damage.

Biodiversity offsets entail projects that cause destruction to biodiversity such as hous-
ing, highways or open-pit mines. These projects allow actors to ‘compensate’ for the de-
struction of habitats or ecosystems by implementing a project somewhere else, which
would theoretically protect or (re)create another habitat or ecosystem. To measure the
economic ‘value’ of biodiversity, proponents affirm that accounting units are necessary,
and hence, different biodiversity types, locations, times and contexts are turned into
apparently ‘equivalent’ numbers. The argument goes that destruction in one place is
‘equivalent’ to the supposed protection, or re-creation, in another place.

The Economics of Ecosystems and Biodiversity (TEEB) project, led by Pavan Sukhdeyv, a
former economist from the Deutsche Bank, advanced the idea of incorporating an eco-
nomic ‘value’ of biodiversity into government and corporate decision-making. Hosted
by the UN Environmental Program and funded by the EU Commission, Germany, the UK,
the Netherlands, Norway, Sweden, Japan, and other government agencies, TEEB also
received support from consultancy firms including Pricewaterhouse Coopers, NGOs
such as Conservation International and the Institute for European Environmental Policy
(IEEP), among others.?

* Reviewed by Jutta Kill. Thanks to Larry Lohmann.

112



The UK mining company Rio Tinto has used biodiversity offsetting to justify its contin-
ued destructive practices. While Rio Tinto has more than 60 mines in over 40 coun-
tries, it claims that extractive activities such as mining can be ‘sustainable’?® As stated
in Rio Tinto's 2004 Biodiversity Strategy, the aim is to “outweigh the negative effects
of its operations” through biodiversity offsets, which gives it the image of having a "net
positive impact” on biodiversity while meeting legal requirements*. Yet, Rio Tinto has
an extensive record of human rights and environmental violations from Indonesia to
South Africa to Brazil. This mining giant gets a green and positive image for an activity
that entails thousands of hectares of deforestation and pollution from building mines,
access roads, camps, water wells, etc., as well as the associated social impacts. These
impacts include, in most cases, the displacement of populations, the criminalization
of resistance and the devastation of local economies and livelihoods.®

The role of '"NGOs for conservation’

Even before 2009, companies were legitimizing their activities by using offset ‘hype".
An article written by the senior advisor of the financial consultancy firm Prizma and
the vice-president of the Gold Reserve Inc. mining company stated that “Without the
involvement of legitimate NGOs, most BDO [biodiversity offsets] concepts may not gain
credibility”. They added that:

NGOs can assist in assessing and validating baselines and benchmarks, selecting
appropriate “offset currency” and indicators (hectares, trees or frogs?), identi-
fying eligible components in view of the project specific context (planting trees,
capacity building or trading-up to higher biodiversity priorities?) and use of mul-
tipliers (two trees planted for each tree removed?).6

Major conservation NGOs including Conservation International (Cl), The Nature
Conservancy (TNC), World Wide Fund for Nature, (WWF), the Wildlife Conservation Society
(WCS) and Flora and Fauna International (FFI) are involved in numerous forest carbon
and ‘biodiversity offset’ projects, as well as initiatives promoting ‘offsetting’ as a lucra-
tive and business-friendly scheme. Many of the conservation NGOs play a key role in
advancing the concept of biodiversity offsets through lobbying and by promoting it at UN,
governmental and business arenas.

Moreover, some of these big conservation groups are invested in the fossil fuel industry,
the main driver of climate change. For example, researcher Naomi Klein reported that in
2010, TNC accepted nearly $10 million in financial and land contributions from BP and
associated corporations. In addition to this, BP, Chevron, ExxonMobil and Shell are among
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Tropical forest, Liberia, 2014 /
Friends of the Earth Internacional

some of the members of its Business Council. Jim Rogers, CEO of Duke Energy, one of
the largest US coal-burning utilities, sits on its board of directors, and it runs various
‘conservation’ projects claiming to ‘offset’ the emissions of oil, gas and coal companies.’

Between 2004 and 2008, Cl and WCS provided support to the Secretariat of the ‘Business
and Biodiversity Offsets Programme’ (BBOP), which is advancing biodiversity banks and
offset schemes and is responsible for establishing the main set of ‘principles’ for the
EU’s strategy on biodiversity. Furthermore, NGOs on the BBOP Advisory Group include
FFI, TNC, the Rainforest Alliance and WWF-UK, together with other major players from
the fossil fuel and mining industry.

The Business and Biodiversity Offsets Programme (BBOP) of the market-oriented Forest
Trends group is an international coalition for the development of offset methodologies and
standards, which includes companies, financial institutions, governments and NGOs. BBOP

has been instrumental in developing ‘principles and standards’ for biodiversity offsets.?




From carbon to biodiversity

Carbon markets have become the reference point when debating offsets. The underlying
logic is based on the assumptions that: one tonne of emissions in one place is equivalent
to one tonne of emissions in another place; one tonne emitted at one moment of time
is equivalent to a project ‘saving’ emissions for up to 20 years or more; emissions from
burning fossil fuels can be equivalent to emissions from deforestation; carbon dioxide
can be equivalent to methane or other greenhouse gases; among many others. All of
these equivalences allow one commodity to be accounted for and traded.

These assumptions hide important contradictions, as well as questions of power, terri-
torial rights, inequalities, violence and colonial history. According to this logic, extracting
oil in the Amazon, for example, results in increased pollution, deforestation and a host
of environmental impacts, as well as the displacement of and violence among local
populations. Therefore, offset logic allows the continuation and expansion of this high
level of environmental and social destruction by simply providing carbon credits, which
are often from projects with additional destructive local impacts. If the aim is to main-
tain and intensify the extractivist model, which is driving the crisis, then the purpose of
carbon markets and the underlying logic of ‘offsets’ justify this model.

The widely documented experiences of more than 20 years of carbon offsets evidenc-
es the disastrous effects of this system, not only at the offset project sites and where
extraction is allowed to continue, but also in the overall increase in pollution levels.
Offset projects have continuously resulted in social and environmental injustices, such
as dangerous local pollution, territorial grabs, repression, human rights violations, loss
of livelihoods, culture, among many others.” As with carbon offsets, biodiversity offsets
can also lead to quicker and easier approval of destructive projects, giving another
source of financial gain to the same actors that are destroying biodiversity to begin with.

Offset schemes also require large areas of land. The Colombian Foundation for the
Defence of Public Interest (Fundacién para la Defensa de Interés Publico - Fundepublico)
warns that companies “cannot find the land to establish the offsets,” and that:

The puzzle of matching offset demand with offset supply has yet to be
solved. And it's a complicated one. With over 8 million hectares under
mining titles, over 130 oil and gas companies, with operations in the
country over at least 1.5 million hectares, including Shell, Oxy, Chevron,
ExxonMobil, and Petrobras, and thousands of kilometres of highways
in the pipeline that will affect critical biodiversity hotspots, one of the
key questions is where the hundreds of thousands of hectares needed in
offsets are going to come from."
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Governmental institutions play a key role in providing the regulatory frameworks needed
to create demand and attract investors for these markets. Proponents of biodiversity
offsets suggest that ‘price’ alone will act as a form of regulation. However, in addition
to the legislation needed to catalyse the market, as in the case of the carbon market,
public funding in the form of subsidies, tax incentives and financing for pilot projects is
often used in order to attract ‘investments’, which largely benefit the biggest corporate
players. Fines and penalties are no longer needed to enforce the type of regulations that
protect habitats, the environment and communities, as regulatory mechanisms become
an obstacle in an offsets model.

Furthermore, the fact that each carbon credit is accepted as a ‘reduction’ of the equiv-
alent of one tonne of CO, is based on a decision made by governments and corporate
groups. However, there is no real way to verify if one tonne has been in fact ‘reduced".
Even worse, as the carbon market is based on a range of assumptions attempting to
‘equalize’ different types of gases, time frameworks, technologies, places, among many
other things, in practice, conducting any real ‘verification’ process is unfeasible. The
same logic is followed for biodiversity ‘offsets’.

Obilic coal power station, Kosovo,
2013 /Alfons Pérez/ ODG




Many more social, environmental and technical problems are involved in carrying out
offset projects. However, the underlying logic is the same and the assumption that
many complex and fundamentally different factors — such as fossil carbon that has
been underground for thousands of years versus biotic carbon that rotates among
forests, soils and oceans — can be ‘equalized’ and therefore accounted for, is funda-
mentally flawed. Another contradiction is that offsets require ecological destruction and
therefore do nothing to prevent it. Offsets are conceived in such a way that the greater
degree of ecological destruction there is, the more offset projects can be justified and
implemented in order to sell the new commodity. Therefore, not only can polluters
expand and legitimise their activities, but offsets are also inherently dependent on a
destructive economic model.

Antamina: a ‘best practice’ to ‘offset’pollution and injustice

In 2009, the Business and Biodiversity Offsets Programme (BBOP) released a set of
case studies “to help developers, conservation groups, communities, governments and
financial institutions that wish to consider and develop best practices related to biodi-
versity offsets”.'” Eleven projects from around the world were selected that involved
some form of compensatory conservation (not called ‘biodiversity offsets’ because
the projects had been implemented before the BBOP principles were established).
Among these is the "Antamina Copper and Zinc mine” (Comparfiia Minera Antamina)
in Ancash, Peru, which claims to have made “a ‘positive contribution’ to biodiversity
conservation”."?

The Antamina copper, zinc, silver and lead mine is owned by Glencore, an Anglo-
Swiss multinational commodity trading and mining company headquartered in Baar,
Switzerland, in partnership with BHP Billiton, Teck and the Mitsubishi Corporation.™
Antamina is one of the biggest open pit mines in Peru, which began operations in 2006.

In collaboration with the NGOs Conservation International and The Mountain Institute
(a local NGO), Antamina aimed to ‘restore’ areas of a Polylepis forest to compensate
for the mining activities. At the time the BBOP report was written, over 125 hectares
had been ‘restored’, about 101 hectares of which have formal conservation status
through a community agreement. This high-altitude forest comprises 20 evergreen
tree species.™ It also contains three of South America's endangered birds, including
the great coloured parrots, toucans and the royal cinclodes. Andean people use the
Polylepis forest for mainly medicine, food, water, construction and ritual purposes.’™
The compensation project promotes the ‘conservation’ of a corridor that is a composite
of landscapes including forests and highland grasslands.



However, as a person living in the affected areas said in 2013, “In Antamina, there is an
environmental project, but they don't have any real interest - they can't have, it is not to
their convenience... they let them pollute - the water, the soil, they are polluted. Nothing
really can be done."'®

The ‘restoration’ programme, according to the BBOP report, also aimed to “improve live-
lihoods, as measured by increases in income, reduced demand for fuelwood, and im-
provements in health”."”” Benefits described in the ‘conservation agreements’ with com-
munities include introducing more fuel-efficient stoves, managing improved pastures
and introducing improved breeds of cattle and sheep. The programme also promotes
the creation of a trust fund to provide benefits to the local communities in exchange for
their continued commitment to protecting the ‘restored’ areas and other areas through
the maintenance of fences and patrolling.

Communities, however, have been telling a different story. Protests started in 2006 due
to the fast extension of the mine. After several meetings and leaks of toxic minerals,
communities demanded that a health study on the impacts of the mine’s operations on
the local populations be carried out through the local health centre. The results, which
were not accepted by the mine, showed cases with high levels of heavy metals in the
blood.”® In 2009, communities filed a legal case against the mine due to rights violations.
Several scientific reports conducted since 2010 established high levels of heavy metals
in drinking, superficial and underground waters around the mine, severely impacting
people’s health and ecosystems. This is an on-going struggle with the mine."

The community declared a general strike in early 2014 against Antamina due to the high
levels of lead and the drying up of two lagoons in the area. Other communities are also in
conflict with the mining company due to violations of land titles.?’ The main impacts have
been the loss of agricultural lands, soil erosion and pollution, groundwater depletion,
loss of livelihoods and traditional knowledge, increased police presence and violation of
human rights. In other areas, conflicts relate to the lack of water as a result of mine oper-
ations.?' In addition, the pipeline that carries the minerals to the coast has leaked, leading
to serious health impacts in fishing communities in Huarmey.?? Despite the numerous
serious violations being committed, Antamina’s ‘restoration’ program is highlighted as a
‘best practice’. The ‘compensation/offset’ logic not only legitimises the mining operations,
but also stimulates the continuation and expansion of these destructive activities.

In addition, Glencore is currently promoting a project that aims to ‘cover’ 13 districts
in the department of Ancash, Peru with a “green poncho”, which is expected to produce
2 million tree saplings for each campaign.?® The first phase, which was financed from
February 2013 until March 2014 by Antamina, ‘covered’ over 700 hectares mainly with
pine and eucalyptus, and also with alder and Tara (Caesalpinia spinosa) trees.? The second
phase is expected to have the saplings in the ground by 2016.
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“We don't want irresponsible mines that spill
their tailing and fuels like the Antamina mine
always does, while it always gets away
without being denounced for being responsible,
because they have the power of money.”

Declaration from a representative of the Frente
Regional de Huaraz (Regional Front of Huaraz),
June 2012.%

However, such monocultures, which use methods that imply a high use of inputs such
as agrotoxic chemicals and machinery, involve a host of social and environmental prob-
lems. Confronted with industrial large-scale monocultures in their territories, local com-
munities are largely faced with shortages of water, arable soil and other resources,
contamination from pesticide spraying, and displacement from their traditional culti-
vation areas.?

BBOP and Antamina attempt to sell this as a ‘success’ based on the amount of hectares
they ‘cover’ with ‘green’, even though this ‘green’ means extensive monoculture exotic
tree plantations that require the use of a host of toxic agrochemicals. At the same time,
they fail to recognize the high level of soil pollution and erosion, water depletion, loss of
fauna and flora, among many other impacts, the plantations cause. Furthermore, their
social impacts are not taken into account.

Nevertheless, trying to ‘cover’ their destructive mining activities with a ‘green poncho’
was not enough for Glencore. The company, together with over 20 other mining giants
operating in Peru, have taken legal actions against the Peruvian government in order
to block a legal requirement that demanded that the companies pay for the potential
environmental harm of their operations.?” Moreover, local journalists denounced secret
contracts signed between mining companies, including Glencore, and the Peruvian po-
lice force on the provision of ‘security’ services to the mining company.?

Antamina’s ‘best practices’ completely ignore the local pollution and conflicts, health
impacts and resistances on the ground, as well as the amount of power that extractive
industries have on governmental decision-making. The so-called ‘restoration’ of ‘for-
ests’ allows the mine to continue operating and to expand its business, while it hides
the reality of the devastating social and environmental impacts behind a green fagade
of ‘postcard trees.



IEEP is also a signatory to the "Wealth Accounting and Valuation of Ecosystem
Services” (WAVES) initiative of the World Bank. Launched at the 2010 CBD, WAVES
is @ methodology used to incorporate natural capital accounting and ecosystem
measurements into “national economic accounts”. One of the main objectives of
the WAVES initiative is to "build international consensus around natural capital
accounting."” WAVES is currently financing such ‘nature accounting’ in Botswana,
Colombia, Costa Rica, Guatemala, Indonesia, Madagascar, the Philippines and
Rwanda. Countries or organisations contributing financially to the WAVES initiative
include Denmark, the EU Commission, France, Germany, Japan, the Netherlands,
Norway, Switzerland and the United Kingdom. Conservation NGQOs are also in-
volved. In Madagascar, for example, Conservation International (Cl) is conducting
a pilot study on economic valuation for WAVES®C.

Concluding thoughts

Reducing complex and interconnected ecosystems to a single monetary value reduc-
es the 'natural world' into tradable ‘units’, largely for corporate interests. Proponents
claim that biodiversity offsetting is “the only option” to get business on board. But we
have heard that argument before with the adoption of the carbon market. After over ten
years, we can conclude that framing the market and the financialisation of nature as
the “only possible option”is a lucrative method for destructive industries and practices
to continue expanding their businesses.

The idea that “price will solve biodiversity loss or pollution” has colonised peoples’ im-
aginations and forcibly ignored many other positions and knowledge. Offsets impose
a hegemonic view on how to perceive the world — a world where nature, biodiversity,
forests, and rivers can be separated and quantified into homogenous units that can
be ‘re-created’, ‘replaced’, ‘'moved’ or ‘restored’ according to economic and cost-re-
lated ‘values'. In this world, extractive industries, large-scale infrastructure projects
and monoculture tree plantations can continue to provoke social, environmental and
climatic destruction while they sell themselves as ‘green’ and ‘sustainable’.

People defending territories, biodiversities, forests, lakes, rivers and all the intercon-
nected ecosystems with which they have co-existed for centuries are the ones ‘preserv-
ing’ and promoting real options for environmental protection and social change. The
offsets (il)logic subjugates nature and its people, and forces them to become providers
of 'services' that ‘work’ towards the accumulation of capital in the pockets of a few?'.
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Violations of human rights and the rights of peoples and nature have
become inherent to transnational corporations’ operations and can only
be equated with their growing economic and political power. What,is
more, these corporate violations have become systematic and corpora-
tions are certain of the impunity of their operations, which is becoming
evident in anincreasing number of areas of our lives, as corporations
advance in the dispossession and appropriation of the commons. To
confront all of this, popular resistance has become increasingly globs-
lised and coordinated by linking up counterpowers opposing the most
powerful corporations on the planet.

“Peoples Sovereignty vs. Impunity Inc.: Counterpower and Struggles for
Justice” presents, in eight articles, various cases that aim to serve as
tools of action for activists from different continents to use in their
fight for access to justice against-the systematic violation of human
rights and other crimes committed by transnational corporations.

This publication has been produced in the framework of thea Global
Gampaign to Dismantle Corporate Power and Stop Impunity. Its publica-
tion coincides-with-the first meeting of the “Open-ended intergovern-
mental working group on an international legally binding instrument on
transnational corporations and other business enterprises with respect
to human rights”, which is to be held in July 2015. The commence:
ment of this group’s work constitutes a milestone in the history-of the
struggle against. the impunity of transnational corporations: The social
movements and organisations that build counterpower to transnational
corporations on 8 daily basis remain alert and. vigilant to'this process.
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