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Abstract: This chapter analyses the intersection of torture, aggressive war and
Presidential power in the 21* century, with particular attention to the current
Constitutional crisis and related international humanitarian/human rights law, including
treaties signed and ratified by the U.S., from the Geneva Conventions to the U.N.
Convention Against Torture. America’s embrace of a “liberal culture of torture” af'ter
9/11 is examined, as well as the road leading from Bagram Air Base to Guantanamo to
Abu Ghraib. Prospects for change are also analyzed, in light of revelations about the role
of both the Democrats and Republicans in policies of torture, extraordinary rendition and
aggressive war, past and present.

For Sister Dianna
"Why is there this inability to reckon with the moral and spiritual facts?""

“The abuse of detainees in U.S. custody cannot simply be attributed to the actions of ‘a
few bad apples’ acting on their own. The fact is that senior officials in the United States
government solicited information on how to use aggressive techniques, redefined the law

to create the appearance of their legality, and authorized their use against detainees.”"

2009 initially brought sharp relief to torture abolitionists in the U.S. and around
the world, as President Obama, in his first week in office, signed three executive orders
1) closing Guantanamo in a year 2) creating a task force to examine policies towards
prisoners caught up in the “war on terror” and 3) mandating lawful interrogations in
compliance with the Army Field Manual and thus international agreements. All of these
appeared initially to be major victories for the movement against torture and in favor of
international humanitarian law and adherence to related international treaties. And yet,
virtually as fast as these orders were signed, in a number of realms, the Obama
administration began to backtrack radically on key areas affecting the question of torture
and related war crimes. Thus, what appeared to be a clear difference between the
candidates during the Presidential campaign, quickly morphed into an increasingly blurry
similarity between Obama and what David Luban, Professor of Law and Philosophy at
Georgetown Law School, calls the “liberal culture of torture” that now pervades life in
the U.S. and those states allied with U.S. power.
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By now it is apparent that even if Guantanamo is shut down — a prospect made
more difficult by the Democratic Congress’s recent stripping of funding for this - the
Obama administration has made the following clear: prisoners caught up in the so-called
war on terror will be subject to the same legal black hole as Guantanamo detainees at a
host of prison sites across the globe. And at the time of this writing, in late July 2009, the
Obama administration announced that it reserved the right to imprison at least non-US
citizens for indefinite periods, even if they are acquitted by the military commissions set
up under the Bush administration, legislatively approved by Congress through the
infamous Military Commissions Act, now being revived under Obama. This act, widely
referred to as the torture act, is considered by many as one of the worst pieces of
legislation ever enacted by Congress."

In July of 2009 it was also reported that the Obama administration declined
requests from U.N. human rights investigators for private interviews with prisoners held
at Guantanamo and for information on secret CIA prisons around the world. Around the
same time it was revealed that among the Kafkaesque ideas being considered by the
Obama administration is draft legislation to Congress that would change the Military
Commissions Act and military law to include the possibility of letting prisoners facing
the death penalty to plead guilty without a trial, with possible executions thereby
allowing the U.S. to avoid further revelations of torture during trial proceedings. Existing
law requires that those tried in such cases be proven guilty, even in instances where the
defendants want to plead guilty; the change therefore would allow the U.S. to dispose of
such prisoners through execution, without a trial.

One would have thought that the Congressional revelations from the Senate
Armed Services Committee in the so-called Levin Report released in late April 2009 —
much of the substance of which was known to varying extents many years ago - that the
Bush administrations program of torture were motivated in part by the desire to induce
false confessions linking Iraq and Al Qaeda, as well as to reveal non-existent WMD
programs, so as to justify the invasion and occupation of Iraq, would have profoundly
shocked the conscience of humanity, both around the world and in the U.S.. Some of the
charts U.S. military personnel and the CIA used in this quest came from a 1957 Air Force
study of Chinese Communist torture techniques which were used to extract false
confessions from U.S. prisoners tortured during the Korean War."

One would have hoped that the scandalous revelations would at last lead to
criminal prosecution of high officials for war crimes and other high crimes and
misdemeanors as described in the U.S. Constitution, especially given that failure to
prosecute such war crimes is itself a violation of international law. Instead, the U.S.
press almost entirely ignored the shocking revelations, which implicated what David
Luban calls the “torture lawyers of Washington” and other high officials directly in the
Bush administration’s war of aggression in Iraq - approved by Congress - the “supreme
international crime” for which people were hanged at Nuremberg.

Lies and related practices of secrecy and deception by the Bush administration in
the run up to the Iraq War were crucially aided by these false confessions obtained



through torture, in violation of international and domestic law, not to mention the U.S.
Constitution. Indeed, the torture did work, at least to an extent, for the Bush
administration (though not as much as they had hoped), helping them to extract at least
some false confessions that they then used to help ensure Congressional approval of the
U.S. invasion of Iraq, despite it being clearly illegal under the U.N. Charter and
international law." Yet today, despite the documentation of these revelations by
Congress, the Obama administration continues to shield the Executive Branch under a
cloak of secrecy to prevent further revelations about the widespread use of torture."
Instead of protecting National Security, of course, such war crimes and crimes against
humanity arguably constitute one of the greatest ongoing threats to U.S. and world
security in recent memory."" These developments are also a clear sign that efforts to end
U.S. practices of torture and the U.S. war in and occupation of Iraq are far from over.

Seemingly no sooner than the Obama administration had settled in, a headline in
on February 6, 2009 - buried on p. A16 of the New York Times — noted, the incoming
CIA director “Panetta is Open to Extreme Methods in Certain C.I.A. Cases.”
Furthermore, the article noted the administration’s announcement that it will continue the
practice of extraordinary rendition, whereby the U.S. captures suspects in the “war on
terror” and sends them to third countries. In March 2009, President Obama’s Justice
Department then came to the defense of the preeminent “torture lawyer” of Washington,
John Yoo, arguing that former “enemy combatants” have no right to sue U.S. government
officials responsible for their torture in a court of law.™ When the U.S. District Judge
queried incredulously: “You’re not saying that if high public officials commit clearly
illegal acts, a citizen subject to those acts has no remedy in this court?,” Justice
Department attorney Mary Mason replied affirmatively, saying that unless Congress
explicitly authorized such a lawsuit, former torture victims had no recourse to the courts.”
Soon thereafter, Richard Haas, the President of the leading Establishment think tank, the
Council on Foreign Relations, in an article on the question of torture, argued against
prosecution of officials, stating that “Criminalizing legitimate policy differences will
paralyze the conduct of foreign policy.”™

All of this indicates that we are far from ensuring that the new administration will
comply with the U.N. Convention Against Torture, the Geneva Conventions and so forth.
Now is thus a time not for complacency but instead for what Dr. Martin Luther King, Jr.,
called the “fierce urgency of now.” We must, if we are to prevent the continuation of
torture, look back to understand how torture, the cancer of democracy, metastasized in
our body politic, critically and honestly examining what is to be done to ensure that
minimally, such practices stop and never happen again.

Perhaps no one is more closely associated with advocacy for torture and the
"torture lawyers" of Washington than former high level Bush Administration official,
John Yoo, former Deputy Assistant Attorney General in the Office of Legal Counsel
(OLC) in the Bush administration. John Yoo is of course most well known for his
seminal role in writing the infamous "torture memos," such as the one from August 1,
2002, which he wrote with Jay Bybee, then head of the OLC. This memo redefined



torture as needing to be "equivalent in intensity to the pain accompanying serious
physical injury, such as organ failure, impairment of bodily function, or even death." The
point here was to try and technically, through semantics, not violate the letter of the
"Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or
Punishment, as implemented by Sections 2340-2340A of title 18 of the United States
Code," the Torture Act. The memo goes on to state that to be considered torture, acts
would have to be those "that are specifically intended to inflict, severe pain or suffering,
whether mental or physical."

This language is an attempt to allow for the theoretical possibility that if someone
was being tortured for information, then since the torture was not an end in itself but
designed to garner actionable intelligence, then the actions might also not be considered
torture. Once again we see the effort here to evade the law and the moral obligation it
implies.*® All of this is part and parcel of building what David Luban, rightly calls "a
liberal culture of torture." Even Bybee’s successor Jack Goldsmith, despite some strong
stands against some of the OLC’s most extreme policies, drafted a memo in March of
2004 on Article 49 of the Fourth Geneva Convention that radically departed from the
actual thrust of the Treaty. Article 49 states clearly that:

Individual or mass forcible transfers, as well as deportations of protected persons from occupied
territory to the territory of the Occupying Power or to that of any other country, occupied or not,
are prohibited, regardless of their motive.

Goldsmith’s memo somehow interpreted this as allowing for transfers of “illegal
aliens in Iraq,” according to Luban, who goes on to note:

It’s a little hard to believe that the drafters of Article 49 were oblivious to the Nazi’s studied
policy of using immigration law to facilitate the deportation of Jews to Auschwitz...Goldsmith’s
argument would have legalized the deportation of Anne Frank.*"

Although 9/11 and the declaration of an endless so-called war on terror thereafter
was the context for the rapid proliferation of U.S. torture practices during this period —
putting aside here for the moment the long-standing U.S. support for these practices
historically - the U.S. attack on Afghanistan, as well as the invasion of Iraq and
subsequent insurgency, sectarian violence and larger civil war there under the U.S.
occupation, has also been instrumental in the spreading of torture, long considered “the
cancer of democracy,” as the title of one famous book about French torture in Algeria
read. Once thought as repugnant in the modern world as slavery, with slaver traders,
holders and torturers considered “hostis humani generis, an enemy of all mankind,”
torture today is actually widely practiced throughout the world “in more countries than
ever-132 at the latest count, but who knows if there are not more....” Though the
Convention against Torture (CAT) provides for no exceptions to the absolute prohibition
against torture, neither war nor emergency, in May 2006, the legal adviser for the U.S.
Department of State told the U.N. Committee Against Torture that the U.S. "has never
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understood CAT to apply during armed conflicts.

Yet the "torture memos" came out of a longer process of stripping away important
human rights protections in the so-called "war on terror" and giving the President
virtually untrammeled authority in foreign affairs, as evidenced in signing statements
openly thwarting the will of the elected representatives of the people in the legislative
branch and through a host of other actions.*™ On September 25, 2001, almost
immediately after the terrorist attacks of 9/11, Yoo penned a "Memorandum Opinion for
Timothy Flanigan, The Deputy Counsel to the President, entitled: "The President's
Constitutional Authority to Conduct Military Operations Against Terrorists & Nations
Supporting Them." This memo argued the President has virtually unlimited power in the
"war on terror" to make war upon any country or groups he deems necessary in response
to September 11, 2001, or to prevent further attacks, without even consulting Congress,
and to take all measures necessary to protect the country, even if such measures violate
the law.*""

Soon thereafter in January 9, 2002 a memo written by John Yoo and Robert J.
Delahunty went beyond the argument even of the Justice Department lawyers that the
U.S. didn't have to comply with international law in dealing with prisoners in the "war on
terrorism," by arguing that international law as a whole didn't apply to the U.S., including
customary international law dealing with armed conflict. Effectively this meant that al
Qaeda and the Taliban were beyond the protections of the Geneva Conventions, a
position President Bush adopted rapidly thereafter. Other memos authored by Yoo and
colleagues argued that prisoners at Guantanamo were beyond the reach of law,
attempting to create in effect a legal black hole where no law applied and torture could be
practiced.™ In fact, as has been pointed out, in Guantanamo, the Cuban iguana,
protected under the U.S. Endangered Species Act, has more rights than do those humans
imprisoned at the base, notwithstanding recent Supreme Court decisions.*™

Inspired by the memos of Yoo and company, a January 25, 2002 Memorandum
for the President by then White House Counsel and later Attorney General Alberto
Gonzales has this to say about the benefits of overturning the Geneva Conventions:

Substantially reduces the threat of domestic criminal prosecution under the War Crimes Act (18
U.S.C. 2441).

That statute, enacted in 1996, prohibits the commission of a "war crime" by or against a
U.S. person, including U.S. officials. "War crime" for these purposes is defined to include any
grave breach of GPW or any violation of common Article 3 thereof (such as "outrages against
personal dignity"). Some of these provisions apply (if the GPW applies) regardless of whether the
individual being detained qualifies as a POW. Punishment for violations of Section 2441 include
the death penalty.™

Subsequently the White House reversed course on February 7, 2002, arguing that
Geneva applied to Afghanistan, but simultaneously denying "treatment required by the
Geneva Conventions" under Common Article 3 and "more generally" to al Qaeda and the
Taliban, determinations "which are war crimes," as international law professor Jordon
Paust notes.™ It is important to note here too that the U.N. Convention against Torture



and the Geneva Conventions, the latter being the "foundation of contemporary
international law," are, along with the U.N. Convention Against Torture, as Treaties
signed and ratified by the U.S., under the Supremacy Clause of Article VI of the
Constitution of the United States, the Supreme Law of the Land, on par with our own
domestic laws and of course the Constitution itself. ™"

Yoo and his colleagues argue that the power of the U.S. President and that of his
subordinates are virtually unlimited. According to Yoo, these Presidential powers
include the right to launch so-called pre-emptive military attacks and invasions of other
countries such as Iraq without consulting Congress, the right to detain foreign nationals
or U.S. citizens secretly and indefinitely without being charged or tried, and of course,
the right to torture.™" The essence of all of Yoo's arguments reminds one of exactly of
those dangers the Founders feared; as James Madison noted in the Federalist Papers:

The accumulation of all powers legislative, executive and judiciary, in the same hands, whether of
one, a few or many, and whether hereditary, self appointed, or elective, may justly be pronounced
the very definition of tyranny.™"

Yoo's arguments fly in the face of the overwhelming preponderance of evidence
and scholarship, most importantly perhaps, James Madison's famous April 2, 1798
letter to Jefferson:

The constitution supposed, what the History of all Gov[ernmen]ts demonstrates, that the
Ex[ecutive] Is the branch of power most interested in war, & most prone to it. It has accordingly
with studied care, vested the question of war in the Legisl[ature].™"

The Bush administration, moreover, has asserted a host of new "rights,"
exercising its effective power through arresting foreign nationals and U.S. citizens and
holding many of them without charges and without trial, at times secretly and without
being able to consult a lawyer. In effect, for the first time in U.S. history, on a wide
scale, people in the U.S. are being disappeared, a term heretofore associated with U.S.
supported military regimes in Latin America. Dozens to up to a hundred or more persons
have been killed in custody while being tortured. Moreover, at one time there were some
50,000 persons held at Guantanamo and dozens of sites in Afghanistan and Iraq, not to
mention the network of CIA prisons around the world, some in the former Soviet empire
in Eastern Europe, all places where torture tactics migrated too, after officials were
clearly influenced by the OLC memos mentioned above and which according to Paust,
are marred by being "completely erroneous” and engaging in "complete fabrication" and
"clear falsehood" on various important points.™"

To summarize then, in a series of internal and public memos, the Bush
administration argued that it has the right to ignore the Geneva Conventions, to which the
U.S. is both a signatory and party to (having both signed and ratified these treaties), or
interpret them in such a way so as to deny protections to those it designates enemy
combatants, including al Qaeda, the Taliban, and foreign fighters in Iraq, and to be able
to interrogate them (read torture them) at will, in violation of both the Geneva



Conventions, the U.N. Convention Against Torture and Other Cruel, Inhuman and
Degrading Treatment and Punishment, U.S. domestic law, including the War Crimes Act,
the Torture Act, and the U.S. Constitution.™" Yet, as legal scholar Michael Ramsey
states, "The combination of the Supremacy Clause and the Take Care Clause seems to
amount to a specific constitutional prohibition on such unauthorized executive
suspensions of treaties that are the supreme law of the land."™" The memos from the
Bush administration and related evidence reveals clearly that the war crimes and crimes
against humanity committed at Guantanamo, Abu Ghraib and elsewhere are in fact
"crimes of obedience," as Herbert Kelman has argued.™™

Lieutenant Commander Charles Swift, a lawyer in the Navy's Judge Advocate
General Corp's assigned to defend Guantanamo prisoner Salim Ahmed Hamdan, and who
along with others successfully sued the President and the Secretary of Defense over the
new military tribunals noted: "The whole purpose of setting up Guantanamo Bay is for
torture. Why do this? Because you want to escape the rule of law."** In a historic
decision in 2006 in Hamdan v. Rumsfeld, the Supreme Court declared Bush's military
tribunals illegal under U.S. and international law, including the Geneva Conventions and
the Uniform Code of Military Justice, while reaffirming habeas corpus and federal court
jurisdiction over the writ of habeas corpus. Yet soon thereafter under pressure from the
Bush Administration, the then Republican-controlled Congress ran a legislative end-game
around the Supreme Court by passing the Military Commissions Act, again stripping
habeas corpus, judicial review and Geneva Protections for those captured in the "war on
terror," while allowing for confessions obtained via "coercion." Furthermore, the Act
immunized interrogators retroactively for any misdeeds and rejected the notion that the
rape of a detainee would constitute torture.™ In addition, as with John Yoo's previous
memos at the OLC, the Act effectively redefines torture and cruel and unusual
punishment down, "excluding serious pain or suffering not involving "significant loss or
impairment of the function of a bodily member, organ, or mental faculty," or "extreme"
physical pain, or "a substantial risk of death,"**

Ironically, in 2007, on the same day that President Bush was quoted as saying that
George Washington "believed that the freedoms we secured in our Revolution were not
meant for America alone," the U.S. Court of Appeals, in Boumediene v. Bush,ina 2 to 1
decision, upheld the Military Commissions Act, stripping federal judges of the ability to
review the imprisonment of Guantanamo prisoners, despite two Supreme Court rulings
that federal statutes allowed courts to consider habeas corpus petitions challenging their
imprisonment.*™*" Subsequently, on June 12, 2008, in a 5-4 vote, the U.S. Supreme Court
reversed this decision, deciding in favor of the prisoners that they could in fact petition
the federal courts for redress via habeas corpus, thus striking down the heart of the two
legislative acts of Congress that sought to deny this fundamental right (inscribed too in
the U.S. Constitution), the Detainee Treatment Act of 2005 and the Military
Commissions Act of 2006.*" Unfortunately, as noted above, military commissions are
now being revived under President Obama, with the proviso that even acquittals will not
stop the administration from detaining prisoners indefinitely. "



Today, it is necessary for intellectuals to do more to penetrate behind such
subterfuge and to try and address the evidence before us, uncomfortable as that might be.
For as Noam Chomsky wrote long ago, the responsibility of intellectuals is to tell the
truth and expose lies. This brings us to the reality of the Iraq war, clearly an illegal war
of aggression in violation of the U.N. Charter, which the U.S. has signed and ratified, as
former U.N. Secretary General Kofi Annan stated, and hence a crime against the peace,
one in which it is estimated that over one million Iraqis and thousands of Americans have
died, and in which up to three million of refugees have been created.”™' In the words of
the Nuremberg Tribunal, a war of aggression is "the supreme international crime
differing only from other war crimes in that it contains within itself the accumulated evil
of the whole."

The long-term U.S. disdain for international humanitarian and human rights law
as well as the U.N. Charter authorizing the use of force only in self-defense will surely
have deleterious consequences for both the dignity of human beings and global security.
In an editorial comment in the prestigious American Journal of International Law written
before the invasion of Iraq, former State and Defense Department official Tom J. Farer
noted that in terms of the Bush administration’s embrace of preemption/preventive war:

...there is simply no cosmopolitan body of respectable legal opinion that could be invoked to
support so broad a conception of self-defense. It is in fact reminiscent of the notion of strategic
preemption that animated German policy in the early years of the twentieth century...Once the
frame of order is broken, we can reasonably anticipate increasingly norm-less violence, pitiless
blows followed by monstrous retaliation in a descending spiral of hardly imaginable depths. The
Israeli experience could well prove a microcosmic anticipation of the global system’s future in this
scenario. To sustain its occupation of desired land filled with people it did not desire as fellow
citizens, Israel’s government coped with increasing resistance by slipping from the normative
restraints on a state’s tools for safeguarding its security. Collective punishment, hostage taking,
escalatory reprisals, riot control with live ammunition, assassinations, and torture combated...
resistance....”™""

In a more recent book, Farer noted, “All in all, the Administration’s view of
international law bears an ironical resemblance to views exhibited by Wilhelmine
Germany around the turn of the twentieth century and thereafter in the practices of the
Third Reich.”# Most recently, of course, the U.S. supported illegal Israeli assault on
Gaza this last December-January 2008-2009, which has been planned by the Israeli
military for some six months or more, killing and wounding thousands of persons, many
of them children, demonstrated the continued use of apocalyptic violence by the U.S. and
its close allies, replete with attacks on defenseless civilians. And the prospects for further
violence seems likely, especially given Obama’s sharp escalation of the U.S. war in
Afghanistan, increasingly spilling over to Pakistan as well.*™*

As the Clinton administration of course worked aggressively and successfully to
make sure that the crime of aggression was not included in the purview of the
International Criminal Court after Kosovo, so it is not surprising that there still appears to
be great sympathy for the Bush doctrine in the halls of power.” In a recent 2004 piece in



Foreign Affairs, called “A Duty to Prevent,” Lee Feinstein and Anne Marie-Slaughter
(Secretary of State Clinton’s new head of Policy Planning) note: “...the biggest problem
with the Bush preemption strategy may be that it does not go far enough...We propose...
a collective “duty to prevent” nations run by rulers without internal checks on their power
from acquiring or using WMD.”™ One wonders whether it occurred to the authors that
the Bush Administration comes to mind here given their articulation of a view of
untrammeled Presidential power akin exactly to the divine right of Kings, not to mention
Bush’s own nuclear threats, widely echoed by most of the Presidential contenders in the
last election.™ This type of absolute power, that allows the President to “dispense” with
or “suspend” laws of Parliament, and which includes the right to absolve subordinates
from criminal responsibility for crimes ordered by the King and carried out by his
subordinates, though once claimed as the prerogative of royalty through divine right by
English Kings, in actuality “did not survive the English Civil War and the Glorious
Revolution of 1688, which ended the Stuart Dynasty,” as least as a legal or Constitutional
matter, and certainly is not to be found either in the U.S. Declaration of Independence or
U.S. Constitution. ™"

Yet today, when scholars analyze U.S. Presidential powers, their eyes are turning
not towards English Kings but to the jurists of the Third Reich. As one of the nation’s
leading legal scholars Sanford Levinson recently wrote, Carl "Schmitt...the brilliant Nazi
theorist, may have much to tell us about the legal world within which we live...it seems
plausible to suggest that the true eminence grise of the administration, particularly with
regard to issues surrounding the possible propriety of torture, is Schmitt." Schmitt noted
that the "Sovereign is he...who decides the state of the exception"; after considering the
various persons detained without charge and given virtually no legal rights, Levinson
notes that "Far more important, however, is the articulation, on behalf of the Bush
administration, of a view of presidential authority that is all too close to the power that
Schmitt was willing to accord to his own Fuhrer." As Noam Chomsky noted, “One rarely
hears such words from the heart of the establishment.”™ And as Jordan Paust notes:

Not since the Nazi era have so many lawyers been so clearly involved in international crimes
concerning the treatment and interrogation of persons detained during war.*"

Paust furthermore notes that customary laws of war, as enshrined in the 1949
Geneva Conventions, to which the U.S. is a signatory and party too, apply:

Common Article 1 of the Geneva Conventions expressly requires that all of the signatories respect
and ensure respect for the Conventions "in all circumstances." "It is widely recognized that
Common Article 1, among other provisions, thereby assures that Geneva law is non-derogable,
and that alleged necessity poses no exception unless a particular article allows derogations on the
basis of necessity,"” which "are rare." "...Article 1 also provides that the duty to respect and to
ensure respect for Geneva law is not based on reciprocal compliance by an enemy but rests upon a
customary obligation erga omnes (an obligation owing by and to all humankind) as well as an
express treaty-based obligation assumed by each signatory [and party]....as expressly mandated in
Article 1 the rights and duties set forth in the Geneva Conventions must be observed "in all
circumstances.™
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According to the Geneva Conventions, combatants

"must at all times be humanely treated" and cannot be subjected to "acts of violence or
intimidation"; those not considered POWs are still covered under Geneva Convention IV (the
Civilian Convention) apply to all those "who, at a given moment and in any manner whatsoever,
find themselves in enemy hands, whether or not they have violated the laws of war or are lawful
combatants.™ As the International Committee of the Red Cross, tasked with monitoring the
Geneva Conventions notes: "Every person in enemy hands must have some status under
international law: he is either a prisoner of war and, as such, covered by the Third Convention,
[or] a civilian covered by the Forth Convention....There is no intermediate status; nobody in
enemy hands falls outside the law...The United States has long accepted the view, shared by the
international community, that Common Article 3 is part of customary international law, which
means it articulates universally accepted norms of civilized behavior and therefore binds the
military in all circumstances. ™

As to the question of the extent of complicity in the U.S. for policies of torture, a
recent series of stories originally appearing in the Washington Post revealed that a
number of members of the U.S. Congress, including various Republicans and future
Democratic House Speaker Nancy Pelosi, Jane Harman, who later became the head of the
House Intelligence Committee, and Senator Jay Rockefeller, now head of the Senate
Intelligence Committee (and all Democrats), were briefed on the CIA torture program as
early as 2002, replete with a "virtual tour of the CIA's overseas detention sites and the...
techniques...devised [including] waterboarding, a practice later...condemned as torture
by Democrats and some Republicans on Capital Hill.

But on that day, no objections were raised. Instead, at least two lawmakers in the
room asked the CIA to push harder, two U.S. officials said.

‘The briefer was specifically asked if the methods were tough enough,” said a
U.S. official who witnessed the exchange....[Porter Goss, Chair of the House Intelligence
Committee from 1997-2004 and then CIA Director from 2004 to 2006], said: ‘the
reaction in the room was not just approval but encouragement.””™™ These revelations
were the first confirmation of earlier statements by the Bush Administration that
Congressional leaders had in fact been briefed on such programs, though controversy
rages about the extent of their knowledge and approval of such techniques. In this
regard, Nazi high official Albert Speer’s belated acknowledgement of the moral
imperative of officials to overcome their willful ignorance of crimes against the peace
and against humanity and act accordingly seems especially pertinent here when
considering the responsibility of U.S. officials, elected representatives and the U.S. public
in what is a criminal war and with regard to related war crimes.! All of this raises the
question asked long ago by Noam Chomsky’s (1969: 16-17) American Powers & the
New Mandarins, about the need for the denazification of U.S. society.

What makes this story even more extraordinary is that even when the Abu Ghraib
torture scandal was revealed publicly in the Spring of 2004, not one of these
Congressional leaders considered their oath to defend and protect the Constitution of the
U.S., including those international human rights treaties such as the U.N. Convention



11

against Torture that are the "Supreme Law of the Land," having been signed and ratified
by the U.S., more important and overriding than their promise of secrecy to the Executive
Branch." Straight through the Abu Ghraib revelations, these elected representatives and
government officials said nothing publicly, though truthful revelations at such times
could have led to the truly independent Congressional investigations necessary to reveal
the responsibility of U.S. officials for these crimes of obedience.

How or whether we confront these questions may well determine whether there is
a world for us to live in for the 21st century, or at least one in which we might feel good
about our children inhabiting. If the first order of business for the movement and the new
Congress and administration is to end the wars in Iraq and Afghanistan (which provides
the context for ongoing torture operations) — and end Guantanamo type imprisonment -
other important initiatives related to this would be to overturn the Military Commissions
Act/Torture Act, restore habeas corpus and end the abominable practice of torture,
heinous not only in its immediate effects but its lifelong consequences as manifested in
complex post-traumatic stress disorder (CPTSD)." In order to ensure that these practices
are stopped and never resorted to again, we must make sure that we return to our
Constitutional system of government with three roughly co-equal branches. A step
forward in this regard would be to appoint a Special Prosecutor, with subpoena power, to
investigate and prosecute officials for willful violations of the U.S. Constitution and
international law. In so doing, we could become that beacon of light and source of hope,
carrying through on that promissory note to torture survivors everywhere, that we shall
stand with you and beside you, to change the world, to make it safe once again for you
and your children to live in. Yet this will require hard work and arduous effort, and the
willingness to be honest about who we are, who we want to be, and what we have
become. Let us begin.
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